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1 
JOINT APPENDIX 


|Filed October 29, 1957] G.J. 1407-57 


UNITED STATES COMMISSIONER 
District of Columbia 


RECORD OF PROCEEDINGS IN CRIMINAL CASES 
BEFORE James F. Splain, U. S. Court House, Wash. 1, D.C. 
Commissioner's ( Complaint filed on Oct. 25, 1957, by 


Docket No. 5, Case No. 2075 ( Robert V. Gary; Official title Det. Sgt. 
Robbery Sqd. MPDC, charging violation 
THE UNITED STATES of United States Code, Title Sec. 
vs. , on Oct. 24, 1957, at Washington 
, in the division of the © district of 
alc erred Bon an ( Columbia as follows: T. 22 D. C. 
° Code, section 2901 - iia by force 
and violence 


*. * sd * 
Proceedings on First Presentation of Accused to Commissioner: 
Date Oct. 25, 1957, Arrested by MPDC, without warrant. 
4:25 pm 
( for United States 
Appearances for accused 


Proceedings taken - Complaint prepared. Defendant was informed of 


the complaint and of his right to have a preliminary hearing and to re- 


tain counsel. Defendant was not required to make a statement and was 
advised that any statement made by him may be used against him. Each 
Defendant was advised of his right to cross-examine witnesses against 
him and to introduce evidence in his own behalf. EACH DEF. WAIVED 
PRELIMINARY HEARING | 


* * 











2 


167 [Filed in Open Court, Nov. 25, 1957] 
The United States of America : Criminal No. 1123-57 
ve * Grand Jury No. 1407-57 
Paul J. Heideman : Robbery 
Daniel R. Brennan : (22 D.C.C. 2901) * 


The Grand Jury charges: 

On or about October 24, 1957, within the District of Columbia, 
Paul J. Heideman and Daniel R. Brennan, by force and violence and 
against resistance and by sudden and stealthy seizure and snatching and 
by putting in fear, stole and took from the person and from the immedi- 
ate actual possession of John A. Ford property of John A. Ford, of the 
value of about $5.00, consisting of the following: one wallet of the 


value of $1.00 and $4.00 in money. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Franklin M. Aaronson 
Foreman. 


169 [Filed November 29, 1957] 
PLEA OF DEFENDANT 
On this 29th day of Nov. , 1957, the defendants Paul J. Heide- 


man & Daniel R. Brennan, appearing in proper person and by his 
attorney, 1 - Walter Gillcrist (not present), 2 - John Dwyer, each, 
being arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, each pleads not guilty thereto. 
Bond of the deft. Heideman is reduced by the Court to $2, 500. 00 
and the deft. Heideman is remanded to the D. C. JAIL. 
By direction of 


MATTHEW F. MCGUIRE 
Presiding Judge 
Criminal Court #1 
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170 [ Filed February 3, 1958] 


Defendant Heideman's Request for Instruction No. iF 

You are instructed that if you find that the defendant Heideman 
was intoxicated to such a degree as to render him mentally incapable of 
forming or entertaining the design or intent to commit the felony charged, 
then you must find the defendant Heideman not guilty om the offense of 
robbery. 
Authority: 
Sabens v. United States, 40 App. D.C. 440. 


: - [Denied] 


171 [ Filed February 4, 1958] 

On this 4th day of February, 1958, came again the parties afore- 
said, in manner as aforesaid, and the same jury as aforesaid in this 
cause, the hearing of which was respited on Feb. 3rd; whereupon the 
said jury after hearing further of the evidence and instructions of the 
Court, alternate jurors are discharged from further consideration in 
this case. The jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that each 
defendant is guilty as indicted. Thereupon each juror is asked for his 
individual verdict as to defendant Daniel R. Brennan,and each juror 
Says that the defendant is guilty as indicted. The verdict is unanimous. 

Each case is referred to the Probation Officer of the Court and 
defendant Paul J. Heideman is remanded to the District of Columbia 
Jail and defendant Daniel R. Brennan is permitted to remain on bond 
pending sentence. : 

By direction of 


Alexander Holtzoff 
Presiding Judge 
Criminal Court #3 


|Filed February 10, 1958] 

MOTION FOR NEW TRIAL 

COMES NOW the defendant, by his attorney, and moves this 
Honorable Court to grant him a new trial for the following reasons: 

1. The Court erred in admitting in evidence statements made 
by the defendant Heideman to Officer Connelly and statements made by 
the defendant Heideman which were over-heard by Sergeant Cook (United 
States Air Force). 

2. The Court erred in refusing to charge the jury that if they 
found the defendant Heideman was intoxicated to such a decree as to 
render him mentally incapable of forming or entertaining the design or 
intent to commit the felony charged, then he was not guilty of the offense 
of robbery. 

WHEREFORE, the defendant prays that this Court grant him a 
new trial. 


/s/ Walter E. Gillcrist 
ttorney for endant 


173 [Filed March 3, 1958] 
On this 3rd day of March, 1958, came the attorney of the 
United States; the defendant in proper person and by his attorney, 
Walter E. Gillcrist, Esquire; whereupon the defendant's motion for a 
new trial coming on to be heard, after argument, was by the Court 
denied. The defendant was remanded to the District of Columbia Jail. 
By direction of 


Alexander Holtzoff 
Presiding Judge 
Criminal Court # 3 


[Filed April 2, 1958] 


ORDER 
Upon consideration of the oral motion of the defendant, Paul J. 
Heideman, by his attorney, for leave to appeal in forma pauperis 





5 | 
without prepayment of fees and costs, it is, by the Court, this 2 day 
of April, 1958, , 

ORDERED, That the motion be granted and the defendant may 
take and prosecute his appeal, without prepayment of fees and costs, or 
the cost of a stenographic transcript, the expense of which is to be paid 
by the United States. 


/s/ Alexander aie 
* *e * United States District Judge 


175 [Filed April 7, 1958] 
NOTICE OF APPEAL 


Name and address of appellant - Paul J. Heideman , 
c/o District of Columbia. Jail 
Washington, D. C. 


Name and address of appellant's attorney - Walter E. Gilicrist 
910 - 17th St. N. W. 


Offense - Robbery (one count) ; 
Concise statement of judgment or order, giving date, and ‘any sentence - 
March 28, 1958, sentenced under Youth Corrections Act. 
Name of institution where now confined, if not on bail - 
District of Columbia Jail ) 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


April 7, 1958 /s/ Paul J. dietenian 
Appellant 


{s/ Walter E. Gillcrist 
ttorney for Appellant 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
1 |Filed May 14, 1958] 
UNITED STATES ) 

v. : ) Criminal Case No. 1123-57 
PAUL J. HEIDEMAN ) 
DANIEL R, BRENNAN ) Washington, D. C. 
January 31, 1958 

The above entitled matter came on for hearing before The 
HONORABLE ALEXANDER HOLTZOFYF and a jury. 

APPEARANCES: 

FOR THE GOVERNMENT: 
Mr. Joel Blackwell 
FOR DEFENDANT HEIDEMAN: 
Mr. Walter E. Gillcrist 
FOR DEFENDANT BRENNAN 
Mr. John Dwyer 

(At the bench:) 

MR, DWYER: I would like for the jurors to be asked if any of 
them have ever driven a cab. 

THE COURT: If any one of them have ever driven a cab? 

MR. DWYER: Yes, sir. 

THE COURT: Mr. Blackwell what kind of a robbery is this? 
Naturally it is a surprise to see men wearing seamen’s uniforms - 

MR. BLACKWELL: There is nothing exciting about that. 

THE COURT: What kind of robbery is this? 

MR. BLACKWELL: The defendant, one of them took his sock 
off and put gravel in it, filled it with gravel and hailed a taxi cab and 
then struck the cab driver with it. 

THE COURT: Did what? 

MR, BLACKWELL: Put the gravel in the sock and hit the cab 
driver with it. 

THE COURT: What about the other defendant? 

MR. DWYER: He was present in the front seat and he stopped 





7 
the car when the man was knocked off. 

THE COURT: Is there any way of disposing of this case? 

MR. BLACKWELL: I told Mr. Dwyer I couldn't take a plea to 
less than attempted robbery - 

MR, DWYER: Brennan, my man, who was in the front seat 

3 and who claims he didn't have anything to do with the robbery, I 
couldn't plead him to attempted robbery. 7 

THE COURT: What about the other defendant? 

MR, GILLCRIST: In view of the fact that Mr. Dwyer is unwill- 
ing to have any disposition of the case, Mr. Blackwell informs me he 
can make no disposition as to my man. | 

THE COURT: Which one of them is claimed to have carried the 
gravel? 3 

MR. BLACKWELL: Mr. Gillcrist's client is the one who was 
carrying the gravel. 

THE COURT: Does he have a defense? : 

MR. BLACKWELL: The basic defense, Your Honor, the first 
thing that has to be established, it is a prima facie case - 

THE COURT: Never mind reciting - what is your defense? 

MR. GILLCRIST: Drunkenness to the extent of being unable to 
perform a specific intent. : 

THE COURT: You do not have to have ceed intent in robbery, 
you do in housebreaking, but not in robbery. 

MR, BLACKWELL: It is one of the common law requirements 
that requires this - 

THE COURT: No, no. General intent by an nia person 
can be charged, an intoxicated person can have general intent but it 
must be proven beyond a reasonable doubt. : 

MR, GILLCRIST: As far as my man is concerned Mr. Black- 
well and I talked about it but Mr. Blackwell said the other man - 

4 THE COURT: Is this a case that should be disposed of by plead- 
ing to assault and petit larceny? 

MR. BLACKWELL: I do not think so. They wdiatcted they had 
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this plan to go out and rob this taxi cab driver. 

THE COURT: Of course, we have to - 

MR. GILLCRIST: Neither of these men have any type of record. 
They are both young men and my man is only 18. 

THE COURT: Of course, I have little patience with service men 
who steal because they have not the excuse of poverty. They are well 
paid now days. I was a Buck Private in the Army in World War I and 
the pay was $30.00 a month, and soldiers were not expected to steal. 

I think actually it was almost unheard of during World War I, to have a 
soldier charged with robbery, housebreaking, or larceny. I merely 
raised this question as a way of saving considerable time and serving 
justice without jeopardizing the public interest. 

MR. BLACKWELL: I might say, Your Honor, I made the offer 
of attempted robbery, and, of course, attempted robbery is three years 
whereas robbery is fifteen years. I tried - 

THE COURT: I think you were very generous. Do not forget 
this: I will have to instruct the jury that intoxication is not a defense. I 
have no patience with intoxication anyway. Many people get drunk but 
when honest people get drunk they do not go out and commit crimes. In 
other words, you could say if a person committed a crime while drunk he 
5 must have a criminal instinct in him because they say, as you 
probably know, that in a state of intoxication a person exhibits his true 
desires. 

MR. DWYER: In view of Your Honor's statement, I would like 
to make it clear that I am not relying on the defense of drunkenness. I 
will ask a question about drunkenness but only because of the fact that 
my defendant, my man, was sick. My position is, Your Honor, that 
my man was along, he entered the cab along with the other defendant, 
they gave an address to the cab driver and they had been drinking all 
day long and during the course of the ride my man got sick. The cab 
driver stopped so my man was in the act of vomiting on the sidewalk 
when the cab driver was socked. At that time the other man yelled 
at him: "Let's go" and they ran away. 
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THE COURT: In other words, your contention is ; that your 
client was not a participant. 


* ae * * 
7 (Following bench conference:) : 
* * * * Open Court 5 * 7 *. 
(At the bench:) | 


MR. DWYER: Your Honor, I believe in view of what Mr. Black- 
well said, would possibly allude to a confession in his opening state- 
ment, which Your Honor will be called upon, as to the admissibility 
under the Mallory case, and I feel in the event Your Honor found the 
confession would violate the percepts of the Mallory case, then the 
harm would be done by the opening statement by the Government counsel. 

THE COURT: I think there is considerable merit in what 
Mr. Dwyer said. ‘ : 

MR. BLACKWELL: I concede to it and ordinarily - 

THE COURT: I do not think your case would be prejudiced by 
8 omitting any reference to the confession in your opening state- 
ment. If a confession is admitted you can - 

MR. BLACKWELL: That is agreeable. Ordinarily I would not 
attempt to but my case will rise or fall on the conf easton, the Govern- 
ment's case will stand or fall on the confession. 

THE COURT: It will stand or fall on the confession? 

MR. BLACKWELL: Yes, Your Honor. 

THE COURT: Well then I will let you refer to the confession. 

MR. DWYER: I object. I have a case which came back - 

THE COURT: I know what counsel is talking about. You know 
I always make it a point of not getting any preconceived notions. 

MR. DWYER: I think that is quite proper and you shouldn't, 
Your Honor. 7 

(Following bench conference:) 

* ae mt x 

9 JOHN A. FORD 
was called as a witness by the Government and, having been first duly 
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sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. BLACKWELL: 

Q. Will you state your name, please? A. John A. Ford. 

MR, BLACKWELL: Now Mr. Ford, will you keep your voice 
up, please, so His Honor and the members of the jury can hear every 
word you say, and, of course, the reporter. 

Q. Where do you live, Mr. Ford? A. At 5704 F Street, Capi- 
tol Heights, Maryland. 

Q. Directing your attention to October 24, 1957, what was your 
business at that time? A. Cab driver. 

Q. Further directing your attention to that same day, later in 
the evening were you driving cab? A. Yes, sir. 

Q. Did you happen to be in the vicinity of Minnesota Avenue on 
that particular evening? A. Yes, sir. 

Q. And while in the vicinity of Minnesota Avenue did you have an 

10 occasion to take two passengers on? A. Yes, sir, I did. 

Q. Can you describe the passengers to the Court and the jury? : 
A. Well it was two sailors. 

* aE * * 

Q. Where did you pick up these two sailors? A. On Naylor 
Road just off Minnesota Avenue. 

THE COURT: Naylor Road and where? 

THE WITNESS: Minnesota Avenue. 

ee Sd * * 

Q. Did one or two hail the cab? A. The two of them got in, 

I was sitting in the cab when they came up and got in. 
11 THE COURT: Do not speak so rapidly. 

THE WITNESS: I was sitting in the cab and the two of them 
come up and entered the cab. 

BY MR. BLACKWELL: 

Q. Did one or two request you to take them some place? 


A. The two of them were together, one said we want to go to 2206 T 
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street. 

Q. Did they sit in the front or in the back? A.. One sat in the 
front and one in the back. ! 

Q. Now which one, in the back or front, requested you to drive 
them to the T Street address? A. I couldn't be certain. 

. Q. You testified they both got into the cab at the same time? 
A. They did. 
Q. Did you take them to this address on T Street? A. I did. 
Q. Did anything unusual happen to you on this particular run, 
when you were taking these two men to the T Street address? A. Yes, 
sir. | 

Q. Tell His Honor and the members of the jury, what, if any- 
thing unusual, happened to you? A. I proceeded to 2203 T Place, pulled 
up to the curb to let them out and was struck in the head. 

12 Q. Do you know with what you were struck? A. No, sir. 

Q. Was there anything said to you just prior to the striking by 
either of the two passengers in the car? A. They asked how close 
2203 T Place was to the Skylark Restaurant, they had met some girl 
there. ! 

* * * * 

THE WITNESS: And were trying to get to her house. 

BY MR. BLACKWELL: 

Q. Now after you were struck, which one of the passengers 
struck you, do you know? A. No, sir. . 

Q. Do you know whether it was the one in the back or the one in 
the front? A. No, sir, I couldn't swear to either one. 

Q. After you were struck, what did you do, if anything? 

A. When I came to, I proceeded to Casualty Hospital and I called the 
dispatcher on the radio and had the police meet me there. 
13 THE COURT: Do you mean you proceeded li ? 

THE WITNESS: That is right. 

BY MR, BLACKWELL: 

Q. How long did you remain in the hospital? 
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12 

MR. DWYER: I object, Your Honor, it is irrelevant. 

THE COURT: Overruled. 

THE WIINESS: Fourteen days. 

BY MR. BLACKWELL: 

Q. Was that as the result of the blow that had been inflicted 
upon you in your cab on the occasion you have just described? A. Yes, 
sir. 

* * * a 

Q. Mr. Ford, you testified, that when you went to Casualty 
Hospital for fourteen days, you went there as a result of the injury 
which was inflicted upon you by the passengers in your cab at the time 
you described? A. That is right. 

Q. Asa result of this blow was there anything missing from 
your pocket? A. Well, my billfold was taken. 

MR. BLACKWELL: Your Honor, at this time, I would like to 
request this be marked Government Exhibit 1 for Identification. 

THE COURT: It may be so marked. 

THE CLERK: Government Exhibit 1 for Identification. 


(Document marked Government 
Exhibit 1 for Identification. ) 


BY MR, BLACKWELL: 

Q. I show you what has been marked Government Exhibit 1 for 
identification, and ask you if you have seen that before? A. Yes, sir. 

Q. When was the last time you saw that, Mr. Ford? A. The 
day I was robbed and beaten. 

Q. Did you at any time give this to anyone? A. No, sir. 

Q. Did you have this in your pocket? A. Yes, sir. 

Q. Before you were struck by one of the passengers you were 
driving that you had picked up at Naylor and Minnesota Avenue? 
A. Yes, sir. 

Q. You are able to identify the two passengers who were riding 
in your cab on that particular night? A. I could identify the one in the 


front seat. 
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13 : 
Q. Do you see that person in the courtroom — A. Yes, 


Q. Where is he? Would you point him out? A. ‘The fellow on 

the right, Mr. Brennan, 

MR. BLACKWELL: Your Honor, I ask that the record may 
show, that the witness has pointed out the sailor on the right, Mr. Bren- 
nan, as the one riding in the front seat with him. 

THE COURT: The record may so show. 

BY MR, BLACKWELL: . 

Q. Are you able to identify the man who was riding in the rear 
seat, Mr. Ford? A. No, sir. i 

Q. Where did this striking and the taking of your wallet take 
place? A. In front of 2203 T Place, Southeast. . 

Q. Is that in the District of Columbia? A. Yes, sir. 

Q. By the way, how much money was in your wallet on Octo- 
ber 24, 1957, when it was taken from your pocket? A. There was none 
in my wallet. 

THE COURT: What was the amount? 

THE WITNESS: None. 

BY MR, BLACKWELL: 

Q. Did you have any money on you? A. Yes, § sir. 

Q. Where was it? A. In my shirt pocket. 

Q. Where? A. In my shirt pocket. I had nae folded it up and 
stuck it in my shirt pocket. 

Q. At the time your wallet was taken there was no mee in it, 
is that right? A. That is right. 

« * : * 

CROSS- EXAMINATION 

BY MR, GILLCRIST: 7 

Q. Mr. Ford, where do you normally carry your bills while 
engaged in your taxi cab driving? A. I carry my bills in my shirt 
pocket. 


Q. Directing your attention to October 24, 1957, which is the 
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date of this alleged robbery, when was the last time you recall seeing 
your billfold immediately prior to the time you were struck? A. I 


would say that morning when I put it in my pocket. 
Q. You put it in your pocket that morning? A. That is right. 
Q. You did not see it until 11:00 P.M. at night? A. I didn't 
see it at 11:00 P.M. at night, no, sir. 
Q. Immediately after you regained consciousness, what was 
17 the first thing you did? A. Called the dispatcher on the two-way 
radio and told him I had been robbed and beaten and proceeded to Ca- 
sualty Hospital. 
THE COURT: Do you have a two-way radio in your cab? 
THE WITNESS: Yes, sir. 
BY MR. GILLCRIST: 
Q. What was the next thing you did after that? A. Drove to 
Casualty Hospital. 
Q. When was the next time you saw your wallet? A. Today. 
MR, GILLCRIST: I have no further questions. 
* * * ss 
19 WALTER J. CONNELLY 
was called as a witness by the Government, and having been first duly 
sworn, was examined and testified as follows: 
20 DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. State your name, please. A. Walter J. Connelly. 
Q. And you are assigned to the Robbery Squad of the Metropoli- 
tan Police Department? A. Yes, sir. 
Q. As what? A. Probationary Detective. 
Ke % * e 
Q. Now Detective Connelly, you are assigned to the Robbery 
Squad and were so assigned on October 24 and 25 of last year? A. Yes, 
sir, I was. 
Q. Did there come a time when you received an assignment to 
investigate a robbery alleged to have taken place at 2203 T Street, 
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Northeast? T as in Tom and it is place instead of street. A. Yes, sir. 

Q. Did you make an investigation? A. I did on October 25, 
yes, sir. : 

Q. Asa result of your investigation did there come a time when 
you had occasion to interrogate the two defendants in this case, Paul J. 
Heideman and Daniel R. Brennan? A. Yes, sir. 3 

Q. Where did that interrogation take place? A.. In the Robbery 
Squad of the Police Department. 

Q. That is across the street over here at Police Headquarters? 
A. Yes, sir. . 

Q. About what time of day was that, Detective Connelly? A. It 
was approximately three or five or ten past three o'clock. 

THE COURT: A.M. or P.M. ? | 

THE WITNESS: A.M. 

THE COURT: What date? 

THE WITNESS: October 25, 1957. 

BY MR. BLACKWELL: | 

Q. Who was present when this interrogation took place? 
A. Both defendants were present and Detective Sergeant Kelly of the 
Robbery Squad and Sergeant Cook of the Armed Beeuigee Police Depart- 
ment. 

Q. Now will you tell His Honor and the jury i tees Cook 
of the Armed Services Police happened to be present on this case? 
A. He is stationed at headquarters. 

MR, GILLCRIST: I don't believe that is relevant, I believe 
Sergeant Cook would be the person to explain why he was there. 

22 THE COURT: I believe that is proper. | 

THE WITNESS: Sergeant Cook, as I understand it, is the liai- 
son officer between the Armed Services and the Police Department. 
Since we had two men from the Armed Services in custody, we thought 


it proper to call him from upstairs to come down for the interrogation. 
BY MR. BLACKWELL: , 
Q. You say upstairs, is he located in the same building with you? 





16 
A. Yes, sir. 

Q. Which floor is he on? A. Fifth. 

Q. You are located on the third? A. Yes, sir. 

Q. Did you call him in on this particular case? A. I did. 

Q. Did he come down? A. He did. 

Q. I believe you testified you interrogated these two defendants 
concerning this robbery complaint. Is that right? A. Yes, sir. 

Q. Now will you tell his Honor and these ladies and gentlemen 
of the jury, what you said to these defendants concerning that complaint 
and what they said to you? 

* oe * te 

23 Q. I believe you testified you interrogated these two defendants 
around 3:00 or five minutes after 3:00. Do you know when they were 
taken into custody and by whom? A. They were taken into custody by 
the Armed Services Police ten or fifteen minutes before they were 
brought to our office. 

Q. You do not know their names? 

THE COURT: Before what? : 

THE WITNESS: Before they were brought to our office. 

THE COURT: Yes, but you did not say what time. 

THE WTNESS: Approximately 3:00 or five after 3:00. 

THE COURT: That was the time you interrogated them? When 
were they brought to your office they had not been detained in your office 
previous to that time? 

MR, BLACKWELL: Your Honor, please, I believe there is an 
objection. 

THE COURT: Suppose you ask the question and then I will rule 
on the objection. 

BY MR. BLACKWELL: 

Q. Will you relate to His Honor and the ladies and gentlemen of 

24 the jury what you said to these defendants and what they said in 
reply, relative to the complaint which you investigated, that is the 
robbery of Mr. Ford? 
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MR, GILLCRIST: I object, Your Honor. 

THE COURT: Will counsel come to the bench? 

(At the bench:) | 

MR. GILLCRIST: Your Honor, Mr. Blackwell asked the question 
whether the detective had interrogated the two defendants with regard to 
this robbery. In the Mallory case it was held - } 

* * * * 

33 THE COURT: We will proceed with the preliminary hearing in 
the case of the United States v. Heideman and Brennan, and let the 
record show that the Jury is out of the Courtroom. : 

THE DEPUTY CLERK: All witnesses in the case of the United 
States v. Heideman and Brennan please come up and follow the Mar- 
Shal to the witness room. : 

MR. BLACKWELL: I will call Detective pie as the first wit- 
ness. This witness was sworn on Friday. 
Whereupon, 


DETECTIVE WALTER J. CONLEY > 
was called to the stand as a witness by counsel for the Government and, 


having been previously duly sworn, was examined and testified as fol- 
lows: 
34 DIRECT EXAMINATION 

BY MR, BLACKWELL: 7 

Q. Detective Conley, your full name is Walter J. Conley, and 
you are assigned to the Robbery Squad of the Metropolitan Police De- 
partment? A. Yes, sir. : 

Q. Detective Conley, you were sworn on Friday. I take it that 
you recall that? A. Yes, sir; I was. 

Q. Directing your attention, Sgt. Conley, to October the 25th, 
did you receive an assignment concerning an assignment to investigate 
a robbery which is supposed to have happened in front of 2203 "T" 
Place, Southeast? 

THE COURT: I believe you asked him that question, and he 
answered, yes. 
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MR. BLACKWELL: Very well, your Honor. 

BY MR. BLACKWELL: 

Q. Will you relate to his Honor, please, the circumstances 
concerning the arrest of the two defendants in this case, Heideman and 
Brennan? A. At9:00a.m., on October the 25th, I received this as- i 
signment of a cab driver who had been held up the previous evening at 
10:55. The midnight men investigated this case and learned that-- 

MR. DWYER: Objection to what they learned, 

35 MR. BLACKWELL: Mr. Dwyer has objected to what the mid- 
night men learned. i 

THE COURT: Of course that would not be admissible on the 
issue of guilt or innocence, and I would not admit it if the Jury were 
present, but I do think it is admissible on the issue of reasonable 
ground to make an arrest. 

You will recall, Iamsure, that within the last couple of weeks, 
January the 23rd, in Bell v. The United States, the Court of Appeals 
had occasion to define what is reasonable ground for making an arrest, 





and it defined it as follows: "suspicion on reasonable grounds." So, 

it may well be that the question as to whether there was reasonable 
ground for an arrest will be one of the elements the Court will have to 
consider, so Iam going to overrule the objection and admit the evidence 
solely on the issue of reasonable ground for making the arrest. 

MR. DWYER: My objection, your Honor, goes to the form in 
which the question is asked. Certainly I concur with your Honor that 
the ground should be shown, but he didn’t ask him that. 

THE COURT: Iam not going to waste time on form. 

MR. DWYER: He didn't ask him that though. I am objecting 
to what somebody else knew, which isn't relevant at all to what this 


man knew. 
THE COURT: I will overrule that, because hearsay is proper in 
36 determining reasonable cause. 


BY MR. BLACKWELL: 
Q. Now, proceed. A. On the morning of the 25th, I received 





19 
information that a cab driver had been held up by two sailors and struck 
in the head. This information I received also stated that the two sailors, 
while on the way to their destination, had mentioned a restaurant of the 
‘ name of Skylark. The Skylark Restaurant is located at Good Hope and 
Naylor Roads, Southeast. ! 

The information I received was that the midnight men went to 
this restaurant and learned there had been seven sailors there. One of 
the sailors had gotten up to buy a package of cigarettes at the cigarette 
machine, and two armed service policemen were in this restaurant and 
observed this sailor, and that he was intoxicated, and they arrested 
: him. This led to owner of the restaurant to ask the A.S.P.D. men 
where the sailors were from. The A.S.P.D.-- | 

THE COURT: Do not use abbreviations. : 

THE WITNESS: The Armed Services Police Department told 
the proprietor that this group of sailors was attached to the U.S.S. 
Tallahatche, docked at Pier 4, Maine Avenue, Southwest; 

I went to the U.S.S. Tallahatche that morning to learn what 
sailor had been arrested. I talked to this sailor and asked him what 
> other sailors were with him, and he gave me the names of six other 
37 sailors. I talked to four of those sailors, or perhaps five, and 

they told me that they had been--these two sailors, the defendants, were 
also in that group. And every one I asked if they had any knowledge of 
a taxicab driver being held up, and they all said they had not. 

So, I then had a little difficulty locating two other sailors who 
were visiting relatives in the city. After locating them, I learned from 
the four of them that two sailors had left the restaurant at approxi- 
mately 10:40. They did not know the time, but they said that they left 
at intermission, two of the sailors, the two defendants. | 

I went to the restaurant and learned at the time of the inter mis- 





sion, the time of intermission was 10:40. I went further with one of 

the sailors I had talked to and learned that one of the defendants had 

known his sister who lived in the 1900 block of "T" Place, Southeast. 
One of the defendants, that is. 
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BY MR. BLACKWELL: 

Q. Do you know which defendant? A. Heideman. 

THE COURT: You learned that Heideman had what? 

THE WITNESS: At one time had gone to the 1900 block of "T" 
Place, Southeast, because I was concerned about this matter of how any 
sailors on a boat would know where "'T" Place, Southeast was, and Iam 
from Washington and I have never been there before myself. 

38 Then I went to the Navy Yard where the Armed Service Police 
Department has their local headquarters and talked to a Colonel Tanner, 
and I gave him my circumstantial evidence, and he called his superior 
officer, and his superior officer directed him to get two armed service 
policemen to go to the boat and bring the two sailors in question to our 
office and the Robbery Squad. 

THE COURT: Well, how did your suspicion happen to rest on 
these two sailors? How did you eliminate the other five? 
THE WITNESS: Well, the other five were in the restaurant until 
it closed. 
THE COURT: Isee. Proceed. 
THE WITNESS: Actually, not until it closed, but I believe it was 
1:00 o'clock that they left, and this crime was committed at 10:55 p.m., 
and I determined that the cab was hailed at Minnesota Avenue and Nay- ‘ 
lor Road, Southeast, and I determined it was approximately a 15- | 
minute walk from the Skylark Restaurant to where the cab was hailed. 
These two defendants allegedly had left at the intermission, or 
when it commenced, which I learned was at 10:40 p.m. And together 
with that circumstantial evidence, and the evidence that one of the boys 
knew a girl that did live at that address, or within two or three blocks 
thereof, I gave this information to these two defendants and talked to 
39 them separately after they were brought to the Robbery Squad 


by the Armed Services Police Department at approximately 3:00 p. m. 
I talked to Brennan and told him what evidence I had, and he 

told me that he was riding in the front seat of the cab; he is sarry that 

it happened, and that he reached over after the man was struck on the 
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head-- 

THE COURT: Where was this conversation? | 

THE WITNESS: In the Robbery Squad at sae cakes Police 
Headquarters. 

THE COURT: I'm afraid you got ahead of me a little bit. You 
said that the colonel at the Navy Yard sent two armed service police- 
men to the ship. . 

THE WITNESS: Yes, sir. 

THE COURT: What happened after that? ) 

THE WITNESS: We went directly to the Robbery Squad office 
with the understanding that these two sailors would be brought to our 
office by the Armed Service Police Department. ! 

THE COURT: When were they brought there? 

THE WITNESS: They arrived approximately at 3:00 p.m. on the 
25th. I just started talking to Brennan, and I told Brennan what infor- 
mation I had. 

THE COURT: When did you start talking to him? How soon 
afterward? 

THE WITNESS: About five minutes, your Honor. And Brennan 

40 said that he was riding in the cab, and he was riding in the 
front seat when the cab driver was struck over the head. He reached 
over the cab driver, who was knocked unconscious, " he pulled the 
emergency brake up. 7 

THE COURT: Brennan did not say that he struck the driver? 

THE WITNESS: No, your Honor, he was riding in the front seat 
and said after the cab driver was struck over the head and rendered 
unconscious that the cab driver's body, that he reached over the cab 
driver's body and pulled the emergency brake back. : 

THE COURT: In other words, according to Brennan, it was 
Heideman who struck the driver; is that it? 

THE WITNESS: I asked Brennan that, and he wouldn't answer 
me. I then moved over to talk to Heideman. | 

THE COURT: How long did that questioning take of Brennan? 
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THE WITNESS: Ten or 15 minutes, roughly, your Honor. I 
then talked to Heideman, and I asked Heideman what he wanted to tell 
me about this robbery, and he said he didn't know anything about it, 
and that when he left the Skylark Restaurant he had walked to his ship 
with Brennan. I told Heideman what Brennan had told me, and Heide- 
man said he did not believe me. I said, "Do you want to hear Brennan 
tell you?” And he said, "Yes." SoI put both defendants together and 

41 asked Brennan to repeat his story, which he did. Then I turned 
to Heideman and said, "Well?" And Heideman still refused to acknowl- 
edge any part in the crime. 

So I started making up my statement of facts for the Commis- 
sioner's office, and with Heideman seated beside me and Sgt. Cook of 
the Armed Service Police Department, who is a liaison officer between 
the Metropolitan Police Department and the Armed Service Police De- 
partment, and whom we had called down to our office. 

THE COURT: Was he present during the entire questioning? 

THE WITNESS: Not the entire questioning. He got his informa- 
tion and left. He said he didn't need all that we did. 

THE COURT: I see. 

THE WITNESS: However, he was seated next to me along with 
Heideman, and I was typing my statement of facts for Court with Heide- 
man, and when I got to the end and asked Heideman if that is all he 
wanted to tell me, Heideman told me, "Well, I did ride in the back seat 
of the cab, and I did hit the man over the head." I asked him what he 
hit him with, and he told me that on the way down the hill he had 
stopped, in company with Brennan, and sat down on the curb and re- 
moved his shoe and sock and filled his sock with gravel, and they 
walked to the cab which was parked at the cab stand on Minnesota 

42 Avenue and Naylor Road, Southeast. 

They got in the cab and directed the cab driver to take them to 
2203 ""'T"" Place, Southeast, and when they arrived at that destination 
Heideman said he struck the cab driver over the head and that the cab 
driver became unconscious; that he reached in his pocket, his right rear 
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trouser pocket, and removed his wallet. 

I asked him how much was in the wallet, and he said, nothing. 
And our original report said four or $5. I asked him what he did with 
the wallet and what they next did. He said, "We threw the wallet away, 
and we walked back to the boat, and we ran in an easterly direction." 

I later learned from the cab driver that after about a month later, 
after having a conversation with his wife, he said that he did not have any 
money in his wallet. He said it in his upper left shirt pocket. 

THE COURT: Now, how long did the entire procedure take up to 
the time you finished questioning Heideman? : 

THE WITNESS: I would say a half an hour, your Honor. 

THE COURT: You mean the entire questioning of both defend- 
ants? , 

THE WITNESS: Yes, your Honor, half an hour to 45 minutes. 

THE COURT: Now you may proceed. . 

43 BY MR. BLACKWELL: 

Q. When the defendant, Heideman, mentioned he took his shoe 
off and then his sock and filled his sock with gravel, did he tell you his 
purpose in doing that? A. He said he was going to do it to hold upa 
cab driver, that they were broke, he said. I asked him why he wanted 
to hold up a cab driver. He said they were broke. He said, "We had 
been drinking Vodka. The other fellows had money, and we ran out of 
money, SO we were just going to get some more." 7 

Q. After you completed making out these papers and taking 
statements from these two defendants, what did you do then, if anything? 
A. We had other papers to make out, lineup papers for photographs and 
fingerprinting. We took them to the office in front and booked them and 
then took them back to the fingerprint bureau, and they were finger- 
printed and photographed, and then we took them —— to the 
United States Commissioner's office. 3 

THE COURT: When were they brought before the United States 
Commissioner? 

THE WITNESS: Approximately 4:10 or 4:15 that day, that 
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afternoon. 
MR. BLACKWELL: That is all. 
CROSS EXAMINATION 
44 BY MR. GILCHRIST: 
Q. Detective Conley, do I understand you correctly, when you 


told his Honor you had information the two persons were riding in the 
cab, which subsequently the driver of which was struck on October the 
24th around 10:55 p.m. that evening, that they mentioned having been 
to the Skylark Cafe? A. Yes, sir. 

THE COURT: Well, I do not think you need go into the contents 
of the confession at this time, because if I admit the evidence the testi- 
mony will have to be repeated before the Jury, and then you can cross 
examine him. 

MR. GILCHRIST: I only wanted to show there was reasonable 
cause for an arrest as of the time they were brought to the police station. 

THE COURT: Actually, reasonable cause for an arrest has to 
exist when they were taken into custody and not when they were booked. 
They were taken into custody at the moment they were delivered by the 
Armed Services Police to the Robbery Squad, which was about 3:00 
p.m. 

MR, GILCHRIST: Well, I believe there was reasonable cause 
for arrest at that point. 

THE COURT: I think there is no question but that there was rea- 
sonable ground for the arrest. 

BY MR. GILCHRIST: 

Q. Now, Detective Conley, did you go to the ship the second 

45 time around 1:00 o'clock in the afternoon to accompany these men 
back to the Robbery Squad office? A. No, sir; I did not. 

Q. When did you first see these men in the afternoon of October 
the 25th; do you recall the time? A. In the afternoon? 

Q. Yes. A. The first time I saw them in the afternoon is when 
they were brought in the Robbery Squad by the Armed Forces Police. 

Q. What time was that? A. Approximately 3 p.m. 
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Q. You say that immediately when they were brought in from the 
Armed Services Police car up to the Robbery Squad office-- A. I saw 
them when they were brought into the Robbery Squad office, yes. 

Q. Had they been any other place in the police station prior to 
that, other than merely walking through intransit? A. No, sir; not to 
my knowledge. | 

Q. Now, what did you do as soon as they came: in the Robbery 
Squad office? A. I immediately began talking to Brennan. 

Q. Where did you begin talking to Brennan? A. I talked to 
Brennnan in the back of our office. 

46 Q. Now, was Heideman in the same room? ie He was, yes. 

Q. Was he anywhere near where you were talking to Brennan? 
A. No, he could not overhear the conversation. ! 

Q. He couldn't overhear the conversation? A. No. 

Q. How long did you talk to Brennan? A. Ten or 15 minutes. 

Q. What did you do, call him over to that particular desk? 

A. Well, sir, our office has a captain's office in it. It is separated 
from the other offices by a partition and has a large door. We were 
seated in the captain's office with the door open in full view of Heideman. 

Q. But there is a partition there? A. Yes, and it doesn't go all 
the way to the ceiling. 

Q. Did you call Brennan into the captain's office? A. Yes, sir. 

Q. And what was the first thing you said to him, if you recall? 
A. lasked him if he wanted to tell me about this robbery which had oc- 
curred and about which I had asked him in the morning. 

Q. And what did he say? A. He said, no, he did not know any- 

49 thing about it. 3 

Q. Then what did you say next? A. I told him exactly what I 
had, what evidence I had. , 

Q. What did he say? A. He thought for a minute, maybe two 
minutes, and he finally said, "Well, I was there; I was riding in the 
front seat." | 

Q. Did you indicate to him it might go a little easier on him if 
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he made a full story of the facts? A. I told him I could offer him no 
promises whatever, that I thought he was in trouble. 

Q. Did you tell him what might happen to him if he developed 
the story at that time? A. I don't believe--no, I didn't. 

Q. Did you indicate to him that the sentence might be lighter 
with him? A. No, sir. 

Q. Did you interrogate him concerning the particular facts of 
the robbery? A. Yes, sir. 

Q. Did you ask him whether he had been at the Skylark Cafe on 
the previous night? A. You are speaking of Brennon now? 

Q. Yes. A. Yes, sir; I did ask him if he had been there. 

50 Q. Did you ask him whether he had left there at around inter- 
mission time? A. I did. 

Q. What did he say to that? A. He said he did leave at inter- 
mission time. 

Q. Did you ask him whether he went to the cab stand at the 
corner of Minnesota Avenue and Naylor Road, Southeast? A. He didn't 
know the streets. He said that he had walked up a slight hill and down 
another hill, and they got a taxicab which was parked on a stand. 

Q. Did you ask him whether or not he and the person who was 
with him went to 2203 "T” Place, Southeast? A. Did Iask him if he 
went there? 

Q. Yes. A. Yes. 

Q. What did he say? A. He told me he did. 

Q. And then you went through each of the other facts concern- 
ing the robbery and the same question and answer technique; is that 
correct? A. Well, I didn't go toofar. He started telling me about it. 

Q. Did you ask him whether or not he struck-- 

THE COURT: Justa moment. You said he started to tell you 
about it? 

51 THE WITNESS: Yes. 
THE COURT: Just how did he start? 
THE WITNESS: Well, I started asking him questions. I believe 
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I first said, "What do you want to tell me about it?” After I had fin- 
ished telling him what we had, and he thought for a few minutes, and 
then he started telling me about it. : 

BY MR, GILCHRIST: 

Q. You just told me, Officer Conley, that you asked him wheth- 
er he had been in the Skylark Cafe, asked him when he left-- 

THE COURT: Oh, no; please do not argue with the witness. You 
may ask questions, but do not make statements. 

BY MR. GILCHRIST: 

Q. Officer Conley, you had told me a few minutes ago-- 

THE COURT: Do not tell him what he said. You may ask ques- 


BY MR. GILCHRIST: 

Q. Officer Conley, did you not ask the defendant, Brennon, 
whether he had been in the Skylark Cafe the previous night? A. Yes, 
I did. . 


Q. Did you ask him that before or after you had told him what 
evidence you had concerning this robbery, alleged robbery? A. I told 
him the evidence before, and then I asked him ! 

52 Q. Then you asked the question? A. Yes. 

Q. All right. , 
Now, you say you took ten or 15 minutes with the defendant, 
Brennon? A. Approximately. I am not sure of the minutes that I 


talked to him. 

Q. Approximately. And then what did you do? A. Well, I 
asked him to be seated out in the outer office and asked Heideman to 
come back. | 

Q. And Heideman came back in? A. Yes. 

Q. What did you say to Heideman? A. I asked Heideman what 
he wanted to tell me about this cab driver being held up. 

Q. What did he say? A. He said, "I don't know anything about 
it.” : 

Q. What did you say then? A. I didn't write this down as I 
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went along. 

Q. Your best recollection, Officer. I appreciate your problem. 
A. I wouldn't want to say something I am not sure of. 

THE COURT: Well, of course, we appreciate the fact you did 
not have a stenographer taking down everything that you were saying 
and that the defendants were saying. If you are not sure you can Say so. 

53 MR, BLACKWELL: If your Honor, please, I object to his ques- 
tioning him as to what Heideman said, inasmuch as Heideman has a 
lawyer here. 

MR, GILCHRIST: I am his lawyer. 

MR. BLACKWELL: Oh, I'm sorry. 

THE COURT: Please proceed, gentlemen. It does seem to me, 
however, that you might leave that part of the inquiry to Mr. Dwyer. 

MR. GILCHRIST: Iam Mr. Heideman's lawyer, and Iam just 
trying to take this chronologically in the Robbery Squad office. 

THE COURT: Well, then, if you represent Heideman, why are 
you asking questions concerning what Brennon said? 

MR. GILCHRIST: Only to get the chronological sequence. 

Mr. Dwyer will probably want to go into it in more detail. 

THE COURT: Very well, proceed. 

BY MR. GILCHRIST: 

Q. Do you recall what Heideman said in answer to your question 
you just stated? A. He denied participating in this robbery. 

Q. Now, do you recall what you then said? A. I told him that 
Brennon had already told us about it, and he said, "Well, I have nothing 
to say." 

54 Q. What did you say, if you recall? A. I asked him if he 
wanted to hear Brennon's story, and he said, yes. SoI put the two of 
them together and asked Brennon to tell the story, which he did. 

Q. You asked Brennon to tell him the story? A. Which he did. 

Q. Then what happened? A. Heideman said, "Well, I don't 
know anything about it.” 

Q. Then what happened? A. ThenI said, "Well, Iam not going 
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any further. I have to make the papers up for Court. Come out here", 
and we sat at my desk, and Heideman was beside me, and Sgt. Cook 
was there. Then-- : 

Q. Now, -- : 

THE COURT: Please let him finish his answer. 

THE WITNESS: Sgt. Cook was also seated at my desk. He had 
come at that time, and I typed up my statement of facts, and when I 
had finished I asked Heideman if he had anything further to tell me, and 
Heideman said, "Yes, I committed the robbery", and then went on with 
how he committed it. : 

BY MR. GILCHRIST: . 

Q. Now, this statement of facts that youtyped up, was that 
statement derived from interrogating or asking questions of Heideman? 

55 THE COURT: I think that is for the Court to determine. That is 
a conclusion. : 

BY MR. GILCHRIST: | 

Q. While you were typing this statement of facts, did you ask 
any questions of Heideman? A. No, not until I reached the end where I 
was to ask him what he knew, what statement he wanted to give me con- 
cerning this charge I was going to place against him. 

Q. Did you ask him to give you a statement, whatever that 
question calls for? A. I didn’t ask for a statement. I asked him if he 
had anything further to tell me, or did he just want to let it stand the 
way it was. 

Q. He answered that question; is that correct? A. Yes. 

Q. And you wrote down what he answered, or typed it out? 

A. No, sir, not word for word. : 

Q. Substantially the same? A. Substantially. I can tell you 
what I put down. : 

MR. GILCHRIST: Your Honor, under Title 18, “Section 3500, I 
move now for the production of the statement. 

THE COURT: Well, you do not have to make a. big project out 
of it. 
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MR, GILCHRIST: May I have the statement then, your Honor? 
THE COURT: Of course you may. 
That is a statement that you wrote? 
THE WITNESS: Yes, sir, at the time of the arrest. 
THE COURT: Counsel is entitled to see the statement written 
by the officer concerning this matter. 
(Documents are handed to Mr. Gilchrist by Mr. Blackwell. ) 
THE COURT: Apparently we have to try everything except the 
real issue, whether the defendants are guilty or not. That is no crit- 
icism of counsel because I think counsel are duty bound to raise any 
point which seems to be welcomed by other Courts that may have occa- 
sion eventually to pass upon this matter. 
MR. GILCHRIST: May this be marked for identification? 


(The document was marked Heideman's 
Exhibit No. 1 for identification. ) 


BY MR. GILCHRIST: 


Q. Officer, is this the statement we have just been talking about? 
A. Yes; this is my signature on the back. 

Q. That is your signature on the back? A. Yes. 

Q. Now, you made mention of a question that was on the form 

57 as to what the defendant knew of the facts. Would you show me 
where that is? 

THE COURT: Please do not have a private conversation there. 
We have to hear what you are saying. Repeat your question. 

BY MR. GILCHRIST: 

Q. Officer Conley, you made mention of a question being con- 
tained on the form which had something to do with what the defendant 
then had to say concerning the charge about to be placed against him. 
Will you show me on this form where that question is? 

THE COURT: The Court does not understand that that was the 
officer's testimony. It is the Court's recollection that the officer tes- 
tified he had finished writing out this form, then he turned to the defend- 
ant and said, "Is there anything that you would like to say, or do you 
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wish to let the matter stand as it is?" , 
MR. GILCHRIST: Is that substantially correct? 
THE WITNESS: Yes, sir. . 
THE COURT: Then, please do not repeat. He said it is sub- 
stantially correct. You know, we all have to have terminal facilities. 
BY MR. GILCHRIST: 
Q. When the defendant, Heideman was giving h his story to you, 
was the question and answer technique employed by you? A. No, sir. 
58 I did ask him questions. I don't recall what questions. He was 
telling me this story, and when I thought that he was leaving something 
out, or some pertinent fact, why I asked him. 
MR. GILCHRIST: I have no further questions, your Honor. 
THE COURT: I think you better leave this exhibit with the 
Clerk. , 
BY MR. DWYER: 
Q. What time did you go to the ship in the morning, Officer? 
A. About 10 o'clock. 
Q. Did you talk to the defendant, Brennon? A. I did. 
Q. When was the next time of the day that cael saw Brennon? 
A. Three o'clock in the afternoon. : 
Q. Who was he brought to you with? A. Heideman and the 
Armed Services Police. 
Q. And was that with this sergeant from the Armed Services 
Police that is outside here? A. No, sir. 
Q. Somebody else? A. Yes, sir. ! 
Q. No police officers? A. Two Armed Services Policemen. 
99 Q. But no Metropolitan Police officers? A. No Metropolitan 
Police officers. : 
Q. Now, sir, where was he finally booked, the defendant, that 
is? A. At the detective bureau. 
Q. Will you tell us specifically for the record just where in the 
detective bureau he was booked? A. At the lieutenant's desk. 
Q. What floor is that on? A. On the third floor. 
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Q. And that is a separate roomfrom your office; is it not? 
A. Yes. 

Q. The robbery squad is on the third floor also; is it not? 
A. Yes. 

Q. And the robbery squad is where you investigated your-- 
conducted your investigation; is it not? A. That is where I was going 
to make my papers up. They have facilities with typewriters and these 
proper forms in the robbery squad office. 

Q. Now, at the time you first saw the defendant, Brennon, in 
the afternoon, you were in the robbery squad; were you not? A. Yes, 
sir. 

60 Q. And the robbery squad is a long room with separate sections 
in the rear for the captain? A. That's correct. 

Q. And you affirmatively went to the captain's office to interro- 
gate the defendant, Brennan; did you not? A. Yes. 

Q. And were you in the captain's office at the time Brennan was 
brought to the robbery squad? A. No, sir; I was not. 

Q. Were you in the outside robbery squad office? A. Yes. 

Q. The main room? A. Yes. 

Q. At your desk? A. Yes. 

Q. This lieutenant’s desk, you say he was booked at, that is 
in a separate room down the hall on the third floor? A. Yes. 

Q. In the detective bureau? A. Yes. 

Q. At the time Brennan was first brought in to you by Armed 
Services Police officers, did they leave? A. I don't recall. I don't 
remember. 

Q. Did they come into the captain's office with you? A. I can't 

62 say for sure on that. 

Q. Did you make any notes about what went on that day? A. I 
made some notes. 

Q. Do you have your notes with you? A. Yes. 

Q. Would ym refresh your recollection with respect to that 
particular point? A. Not with respect to that question, no, sir. 
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Q. Now, there did come a time though, after defendant, Bren- 
nan, was brought into the outside office when he came to your desk, 
when he was brought to your desk? A. I don't recall that; he might 
have been at a desk behind me with my partner; I don't know exactly 
whether he was at my desk. 

Q. I didn't mean to be that meticulous. You bare a desk in the 
robbery squad? A. Yes. 

Q. You were seated at that desk when Brennan v was brought into 
the robbery room? A. Yes. 

Q. And he was either brought to you or your partner isn't that 
afact? A. Yes. 

Q. And your partner is O'Brien? A. Garry was at that time. 

63 Q. Garry was at that time, and Garry was seated behind you; 
is that correct? A. I don't know where he was seated. Garry and I 
shared a desk at that time. I don't know exactly where Garry was 
seated. 

Q. Well, sir, do you recall specifically just hole you got into 
the captain's office and Brennan got into the captain's office? Did you 
go in there first and call him, or did you bring him in with you, or did 
Garry bring him in, or did the Armed Services Police-- 

THE COURT: Mr. Dwyer, I wonder if those details are import- 
ant. The only question for this Court to determine is whether the deci- 
sion of the Supreme Court in the Mallory case bars the admissibility of 
this confession. 

MR. DWYER: Yes, your Honor, and I know your Honor has in- 
dicated at the bench your feeling about this. 

THE COURT: Because that was the objection raised by Mr. Gil- 
christ. He objected on the grounds of the Mallory case and that is the 
only objection before the Court. : 

MR. DWYER: I concurred in that, and as your Honor knows 
from discussion at the bench, counsel may be wrong, but counsel dif- 
fers from your Honor as to just what meticulously is required by the 
Mallory case, and what I am trying to do, your Honor, is get that in the 
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record. 
THE COURT: But I think all of these details are immaterial 
64 even under the Mallory case, as to who walked first and who 
walked second. 

MR. DWYER: All Iam trying to establish is how he happened 
to get in the captain's office. 

THE COURT: That does not make any difference. Of course, 
there is no contention that he was physically maltreated. 

MR, DWYER: That is correct, your Honor. 

THE COURT: Then it makes no difference whether he was led 
or asked to go in first. It makes no difference. 

MR. DWYER: All right. 

BY MR. DWYER: 

Q. Let me ask you this, officer: Brennan was brought in the 
captain's office for some purpose of interrogation; isn't that a fact, sir? 
A. Yes, sir; it is. 

Q. And after you had completed your interrogation, you re- 
turned to your desk to make out routine forms to book him; isn't that 
a fact? A. No, sir. 

Q. Then where did you make out the routine forms to book him? 
A. At my desk. 

Q. Was that prior to your bringing him into the captain's office 
or after he was in the captain's office? A. After he was in the captain's 

65 office. 

Q. Then you did go back to your desk to make out routine forms 
for booking Brennan? A. No, sir. 

Q. Iam confused now. 

THE COURT: Mr. Dwyer, the testimony was that, first, the 
officer interrogated Brennan in the captain's office, then Heideman; 
then he confronted them together, and then it was after that he made 
out the forms. 

MR. DWYER: That is my understanding, but I can't understand 
what the officer is saying, or that what the officer is saying is that it is 
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a fact. : 
THE WITNESS: You didn't ask me that. You didn't ask if I 
talked to Heideman after Brennan. You asked me if I made papers 
after-- | 

BY MR. DWYER: : 

Q. I don't mean to be that meticulous. After you interrogated 
both defendants in the captain's office, you returned to your desk and 
made out forms for booking them? A. That's right. : 

Q. Was it then some three-quarters of an hour later that you 
took them down to the lieutenant's office and booked — A. Both of 
them together; yes, sir. 

Q. Well, Iam only addressing myself now to Brennan, but 

66 Brennan was one of the two that you took down there? A. Yes, 
sir. : 

MR. DWYER: That is all, your Honor. 

MR. BLACKWELL: I have no further questions, your Honor, 
of this witness. 

THE COURT: Does the defense desire to offer any evidence on 
this issue. | 

MR. GILCHRIST: No, the defendant Heideman dicen not, your 
Honor. 

MR. DWYER: No, your Honor. : 

THE COURT: Neither defendant desires to offer evidence on 
this issue. Does counsel desire to present any oral argument? If so, 
the Court will hear you. | 

* e * * 

68 MR, GILCHRIST: I submit the law is clearly laid out on the 
page that I showed to the Court on the Mallory decision the other day. 

THE COURT: All right. 

(Argument was presented by Mr. Dwyer. ) 

(Argument was presented by Mr. Blackwell.) | 

THE COURT: Now, the defendants are on trial on an indictment 
for robbery, in that on the night of October 24, 1957, they hailed a 
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taxicab, entered it, and when the taxicab arrived at the destination 
designated by the defendants, one of them hit the driver over the head 
with a sock containing gravel. The driver became unconscious and 
while he was unconscious one of the defendants took his wallet. 

The Government seeks to introduce in evidence oral confessions 
made by the defendants to a member of the Police Department who in- 
vestigated this case. The defense counsel object to their admissibility 
on the ground that they were obtained subsequently to the time when the 
defendants should have been taken before a committing magistrate, 
and cite in support of this contention the recent decision of the Supreme 


Court in Mallory v. United States, 354 U.S. 449. 


The circumstances under which these confessions were obtained 
are as follows, as elicited without contradiction at the preliminary 
hearing on this question, conducted by the Court out of the presence of 

69 the jury. The two defendants are members of the United States 
Navy. At the time of the robbery the two robbers wore naval uniforms. 
As a result of an investigation skillfully conducted by a member of the 
Detective Bureau of the Metropolitan Police Department of Washington, 
D.C., it was ascertained that the two sailors who were passengers in 
the taxicab were members of the crew of the U.S.S. Tallahatche, which 
was then anchored near the Navy Yard. By means of further intensive 
investigation, which it is not necessary to summarize, the detective 
in charge of the case ascertained that the two defendants were the 
members of the crew that had participated in the robbery. 

The detective proceeded to the Navy Yard and explained the 
situation to one of the officers in charge. That officer then sent two 
Armed Service Police officers to the ship in order to bring the two 
sailors to Police Headquarters. At about three o'clock in the after- 
noon of October 25th, the two defendants were brought to the Robbery 
Squad office of the Metropolitan Police Department by representatives 
of the Armed Services Police, and were turned over to the custody of 
the Metropolitan Police Department. 

The detective in charge of the case immediately telephoned to 
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the Liaison Officer of the Armed Services Police, who had his office 
in the same building. The latter promptly came over to the Robbery 
Squad office. Within five minutes or so after the defendants were 
70 brought to Police Headquarters, the detective questioned defend- 
ant Brennan, who promptly and freely admitted that he was in the front 
seat of the taxicab when the cab driver was struck, and that he, Bren- 
nan, then pulled the emergency brake and brought the vehicle to a stop. 
This interrogation took ten or fifteen minutes. | 
The detective thereupon questioned the defendant Heideman, 
and then confronted the two defendants with each other. Heideman 
persisted in denying any participation in the offense. The detective 
proceeded to prepare the necessary papers, and after completing them 
again asked the defendant Heideman whether he desired to make a state- 
ment or let the matter stand as it was. Heideman then confessed that 
he had committed the robbery and told in some detail.that he had 
packed some gravel in a sock in Brennan's presence; that they later 
hailed a taxicab and that he, Heideman, struck the taxi driver with the 
sock filled with gravel; and while the taxi driver was unconscious took 
his wallet, which turned out to be empty. i 
The entire proceeding from the moment of the defendants' arri- 
val at Police Headquarters and the completion of the questioning took 
thirty to forty-five minutes. The defendants were then immediately 
booked in the Detective Bureau and taken to the Identification Bureau 
for fingerprinting and other routine matters. Immediately after that, 
71 they were brought before the United States Commissioner for a 
preliminary hearing. The preliminary hearing took place at about 
4:10 or 4:15 p.m. Thus, the undisputed testimony shows that from the 
moment the defendants came into the custody of the Metropolitan Police 
Department until they were brought before the United States Commis- 
sioner, the total time that elapsed was about seventy or seventy-five 
minutes. 7 
The question to be determined must be subdivided into two 
for the purpose of clarity of thought. The first question is how soon 
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after the arrest must a prisoner be brought before a committing magis- 
trate. The second question is, if there is an undue delay in bringing 
the defendant before a committing magistrate, what is the consequence 
as concerns the admissibility of a statement made by the prisoner dur- 
ing the period of undue delay. 

The first of these issues is a matter of procedure. The second 
is a question of the law of evidence. The first question does not in- 
volve a constitutional right, for there is no constitutional right toa 
preliminary hearing. It is governed by Rule 5 of the Federal Rules af 
Criminal Procedure. Rule 5(a) provides that an officer making an 
arrest shall take the arrested person without unnecessary delay before 
the nearest available commissioner or before any other nearby officer 
empowered to commit persons charged with offenses against the laws 
of the United States. The Rule does not state that the prisoner must be 

72 taken before a committing magistrate forthwith or immediately. 
It provides that it shall be done "without unnecessary delay." 

It so happens that I was a member and the Secretary of the Ad- 
visory Committee appointed by the Supreme Court to prepare a draft 
of the Federal Rules of Criminal Procedure. The records of the Com- 
mittee will show that the words "without unnecessary delay" were de- 
liberately chosen and were not to be taken as synonymous with "immedi- 
ately” or "forthwith". The notes of the Advisory Committee appended 
to the Rules disclose the intent of the Committee. To be sure, they are 
not binding on the Supreme Court, but they fulfill the same analogous 
role as that played by a Congressional Committee report in determining 
what the Congressional intent was in framing a statute. The notes of 
the Advisory Committee indicate that the words "without unnecessary 
delay" were used as equivalent to "reasonable time." The notes cite 
a number of authorities which discuss the question what constitutes a 
reasonable time for the purpose of bringing a defendant before a com- 
mitting magistrate. Some of these authorities sanction a much longer 
interval of time than is involved in this case. 


In discussing the Mallory case, it is important to bear in mind 
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the basic principles that govern the construction of judicial decisions. 
An opinion of a court is not to be treated and read as an essay in deter- 
mining the rule of law to be evolved therefrom. A judicial decision 
73 must be analyzed in the light of the facts involved in the case. 
Any statements that are extraneous to the facts, sithough they must 
receive respect, do not constitute the law. 

In fact, the common law has evolved by an inductive process of 
reasoning from series of decisions on specific points. - The process is 
limited to collating not the statements in the various decisions and 
Opinions, but the precise rulings. These elementary principles were 
pungently summarized by Chief Justice Marshall in the case of Cohens 
v. Virginia, 6 Wheat. 264, 399: . 

"It is a maxim, not to be disregarded, that general expressions, 

in every opinion, are to be taken in connection with the case in 

which those expressions are used. If they go beyond the case, 
they may be respected, but ought not to control the judgment 

in a subsequent suit, when the very point is presented for deci- 

sion. The reason of this maxim is obvious. The question 

actually before the Court is investigated with care, and con- 
sidered in its full extent. Other principles which may serve to 
illustrate it, are considered in their relation to the case decided, 
but their possible bearing on all other cases is ‘seldom com- 

pletely investigated." . 

It is with the guidance of these principles that we must deter- 


74 mine what the Mallory case actually decided, rather than from a 
general reading of its opinion. 
* ae * * 
75 THE COURT: The Mallory case involved an atrocious rape that 


occurred in the basement of an apartment house. The victim of the 
crime lived with her husband in one of the apartments in the building. 
She was in the basement in the laundry room doing the family wash. 
The janitor’s apartment was also located in the basement and opened 
into the laundry room. A masked man came out of the janitor's 
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apartment and viciously attacked the victim, dragged her into the ad- 
joining boiler room and criminally assaulted her. Naturally, the 
police department immediately endeavored to ascertain the identity of 
the inhabitants of the janitor's apartment. It was found that the apart- 
ment was inhabited by the janitor and two adult nephews, one of whom 
was Mallory. Necessarily, suspicion attached to all three, and all of 
them were apprehended and taken to Police Headquarters for further 
investigation. There is no doubt as to the propriety of this course 
because, as was recently stated by the United States Court of Appeals 
for the District of Columbia Circuit, in the case of Bell v. United States, 
decided January 23, 1958, and not yet reported, "Suspicion on reason- 
able grounds" constitutes probably cause for making an arrest on a 
felony charge. 

Mallory was apprehended between 2:00 and 2:30 o'clock in the 
afternoon. He ani the other two suspects were questioned. After the 
interrogation the three suspects were asked to submit to a lie detector 

76 test and they agreed. As a result of further questioning and the 
lie detector tests two of the prisoners were cleared and Mallory was 
charged with the rape. He finally confessed that he was the guilty party. 
By that time it was 10:00 P.M. The police then attempted to reach the 
United States Commissioner in order to arraign the defendant, but were 
unable to get in touch with him and, therefore, did not bring the defend- 
ant before the Commissioner until the following morning. In the mean- 
time the defendant dictated a confession to a typist, and signed it in due 
course. This occurred between 11:30 P.M. and 12:30 P.M. The 
Supreme Court held that the lapse of time between 2:30 P.M. and 
10:00 P.M. before there was an attempt to take the defendant to a com- 
mitting magistrate was too long an interval, and ruled further that the 
confession was not admissible and reversed the conviction, although the 
defendant's guilt was unquestioned. 

While there are some statements in the opinion of the Court that 
are somewhat broader than the precise holding, the actual rule that can 
be deduced from the case in the light of the facts there involved, is that 
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a period from 2:30 P.M, until 10:00 P.M., - about seven and one-half 
hours, - is too long an interval and constitutes an unreasonable delay 
in bringing a prisoner before a committing matistrate. The opinion 
recognized that circumstances may justify a brief delay between arrest 
77 and arraignment, for example, if the story volunteered by the 

accused is susceptible to quick verification through third parties. 
Again the Court emphasizes the fact that the command to arraign with- 
out unnecessary delay does not call for mechanical or automatic obedi- 
ence. . 2 

The Mallory case must be considered in connection with the de- 
cision in United States v. Mitchell, 322 U.S. 65, in which a similar 
question was involved. There, the suspect ina housebreaking case was 
taken into custody and driven by two police officers to a police station. 
Within a few minutes after his arrival at the police station the defend- 
ant admitted his guilt, told the officers of various items of stolen 
property to be found in his home and consented to their going to his 
home to recover the property. The Court held that in that instance the 
confession was admissible, as there had been no unnecessary delay be- 
tween the time of arrest and the time when the confession was obtained. 

It is significant to observe that the same member of the Supreme 
Court wrote the opinion in the Mitchell case as wrote the opinion in the 
Mallory case. Yet the Mitchell case is not mentioned in the opinion of 
the Mallory case. Each decision involved only one point presented for 
the determination of the Court. It would not do, therefore, to infer that 
on such an important issue the writer of both opinions intended to over- 
rule the Mitchell case by implication. It is more reasonable to assume 

78 that both cases stand. | 

The result of the two decisions, therefore, is that a questioning 
immediately after an arrest, provided the interrogation is not prolonged, 
does not violate the rule requiring that the prisoner be arraigned before 
a committing magistrate without unnecessary delay. On the other hand, 
the rule of the Mallory case is that a seven and one-half hour delay is 
too long. Where the line is to be drawn must be determined according to 
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the usual process of the common law by judicial decisions as cases 
arise. A graph must be gradually plotted by a series of rulings on 
specific states of facts. 

It is clear that the case at bar falls within the principle of the 
Mitchell case, rather than within the doctrine of the Mallory case, be- 
cause here the questioning of the defendants was conducted immediately 
upon their being delivered to the custody of the local police. The ques- 
tioning consumed a very short time. The prisoners were brought be- 
fore a committing magistrate not more than an hour and a quarter after 
they came into the control of the police. Clearly, under the rule of the 
Mitchell case, there was no unreasonable delay in this instance and, 
therefore, the confession was properly obtained and is admissible. 

This discussion would not be complete without reference to the 
second aspect of the problem, namely, what is the consequence of an 
unnecessary delay in bringing a prisoner before a committing magis- 

79 trate. The Federal Rules of Criminal Procedure are silent on 
this point. Infact, the Advisory Committee of the Supreme Court in 
formulating the rules had before it a proposal to the effect that failure 
to comply with the rule should render inadmissible any statement made 
by the defendant during the period of undue detention. The Committee 
rejected this proposal on the ground that such a penalty for a violation 
of the Rule would be too drastic and would be visited not on the delinquent 
officer but on the public. We are dealing, therefore, here not with one of 
the rules of Criminal Procedure, but with a rule of evidence derived 
from case law. 

Rule 26 of the Federal Rules of Criminal Procedure expressly 
provides that the admissibility of evidence shall be governed by the 
principles of the common law as they may be interpreted by the courts 
of the United States in the light of reason and experience. Necessarily, 
the common law applied by the Federal Courts is determined by the 
Supreme Court of the United States on all points on which that tribunal 
speaks. The Supreme Court has determined in the Mallory case, as 
well as in the case of Upshaw v. United States, 335 U.S. 410, thata 
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confession made during a period subsequent to that when the defendant 
should have been brought before a committing magistrate is not admis- 
sible in evidence. : 

80 These cases made a drastic change in the law of evidence. Prior 
to these decisions the test of admissibility of a confession was whether 
it was voluntary, and any confession that was voluntary was admissible. 
Necessarily, undue delay in bringing the defendant before a committing 
magistrate might be some evidence that the confession was involuntary, 
but standing alone it was not sufficient to vitiate it. The rule of evi- 
dence enunciated by the Supreme Court is naturally subject to change 

by an Act of Congress. i 

In the instant case, however, this penalty need not be visited 
on the public, because as has been stated this court is of the opinion that 
there was no unnecessary delay in bringing these defendants before a 
committing magistrate. Consequently, the confessions were not ob- 
tained during any period of unlawful delay. : 

The court might add that it is always necessary to have a funda- 
mental philosophy as a basis for legal principles. The criminal law is 
intended to protect the public, while assuring certain privileges to per- 
sons accused of crime in order that innocent persons may not be con- 
victed and in order that even the guilty shall not be treated with oppres- 
sive methods. The philosophy of the criminal law was picturesquely 
formulated by Mr. Justice Cardozo in Snyder v. Massachusetts, 291 
U. S. 97, 122. In his usual inimitable manner, the learned Justice 
says: "Justice, though due to the accused, is due to the accuser also. 

81 The concept of fairness must not be strained till it is narrowed 
to a filament. We are to keep the balance true." | 

Another great jurist of our time, Judge Learned Hand, vividly 
discussed some of these principles in United States v. Garsson, 291 
Fed. 646, 649. He said, "Under our criminal procedure the accused 
has every advantage. While the prosecution is held rigidly to the 
charge, he need not disclose the barest outline of his defense. He is 


immune from question or comment on his silence; he can not be 
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convicted when there is the least fair doubt in the minds of any one of 
the twelve . . . . Our dangers do not lie in too little tenderness to the 
accused. Our procedure has been always haunted by the ghost of the 
innocent man convicted. It is an unreal dream. What we need to fear 
is the archaic formalism and the watery sentiment that obstructs, 
delays, and defeats the prosecution of crime." 

The objective of the criminal law is to safeguard the public and 
its individual members against depredations on the part of those persons 
who have no regard for the rights of others. Every member of the com- 
munity has a constitutional right to be protected in the safety of his per- 
son and his property. The victim of the crime must not become a for- 
gotten man. His rights are much greater than those of the criminal. 
When the criminal law ceases to pratect the public, it has failed of its 

82 purpose. 

Unfortunately, too often trials seem to degenerate into a sophis- 
tical, casuistical debate over matters that have no bearing on the real 
question at issue, which is whether the defendant committed the crime 
with which he is charged. All too frequently the trial of a criminal 
case becomes a theoretical disputation over the question whether cer- 
tain moves were correctly made, or certain ceremonials were accu- 
rately followed. One sometimes gets a feeling that such a trial is being 
conducted in a remote artificial world that may be depicted by a Dean 
Swift or a Lewis Carroll. It is a mockery of justice to permit trials to 
be deflected to a point where the question of the guilt or innocence of 
the defendant is almost entirely forgotten. 

The objection to the admissibility of the evidence is overruled. 

You may bring in the Jury. 

* *x x 

83 WALTER J. CONLEY 
was recalled to the stand as a witness by the Government and, having 
been previously duly sworn, was examined and testified further as fol- 


lows: 
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REDIRECT EXAMINATION 

BY MR. BLACKWELL: 2 

Q. Officer Conley, you have been sworn, Detective Conley, and 
I believe you testified on Friday that you are a member of the Metropoli- 
tan Police Department assigned to the Robbery Squad; is that correct? 
A. Yes, sir; it is. 

Q. And I believe that you testified on Friday that you received 
a complaint concerning the robbery of a taxicab driver in front of premi- 
ses 2203 "IT" Place, Southeast; is that correct? A. Yes, sir. 

Q. Did you investigate that complaint, Detective peer 
A. Yes, sir; I did. 

Q. Will you tell his Honor and ladies and gentlemen of the Jury 
just what you did in connection with the investigation of this complaint? 


* * * x 


84 (Conference at the bench:) 

* * * * 

THE COURT: I think you had better reframe your question, be- 
cause about the only important evidence that he has to contribute before 
the Jury are the confessions. , 

+d m x 

(Conference at bench concluded. ) 

BY MR. BLACKWELL: 

Q. Do you know the defendants in this case, Detective Conley? 
I mean, Paul J. Heideman and Daniel Brennan? A. Yes, I do. 

85 Q. When did you first see the two defendants? A. On October 
the 25th, 1957. . 

Q. Where did you see them, Detective Conley? | ‘A. I first saw 
them on board the U.S.S. Tallahatche which was parked at Pier 4, 
Maine Avenue, Southwest. 

Q. Did there come a time that you saw them at saothes place? 
A. Yes, sir; I saw them again the same day at 3:00 p.m. 

Q. Where was that? A. That was in the Robbery Squad office 
at Metropolitan Police Headquarters. ! 
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Q. Now, while in the Robbery Squad at Metropolitan Police 
Headquarters, did you have a conversation with these two defendants 
concerning the robbery of one Mr. John A. Ford? 

MR, GILCHRIST: I object, your Honor, on the basis-- 

THE COURT: Overruled. 

MR, GILCHRIST: May I state the basis? 

THE COURT: Very well. 

MR. GILCHRIST: On the ground that he is calling for state- 
ments made by both defendants when these statements occurred out of 
the presence of each other. 

THE COURT: Objection overruled. Proceed, 

BY MR. BLACKWELL: 

Q. What was your answer to that? A. Yes, sir. 

86 Q. Well, now, did you talk to these two defendants at the same 
time? A. No, sir; I did not. 

Q. Which one did you talk to first? A. I first talked to defend- 
ant Brennan. 

Q. Was that relative to the robbery in question? A. Yes, sir; 
it was. 

Q. Will you tell his Honor and the members of the Jury just 
what you said, in substance, to the defendant, and what he said in reply,. 
please? A. On October the 25th, at approximately 3:05 p.m., I ques- 
tioned Brennan with regard to this said robbery, and I told Brennan I 
had conducted an investigation that morning, and I told him of my con- 
clusions in this investigation, and I told him exactly what I had found 
and what I had learned and what Iknew. After telling Brennan these 
facts, I asked him if he wanted to tell me of his participation in this 
robbery. Brennan said-- 

MR, GILCHRIST: I object, your Honor, as being hearsay. 

THE COURT: Objection overruled. Please do not object any 
more. You made your substantive objection; I overruled it. I gave you 
a hearing and that protects the record. Unless there is an objection of 
a different kind, do not repeat the same one. You may proceed, Officer. 
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87 THE WITNESS: Brennan told me he had participated in the rob- 
bery of the cab driver, and he was riding in the front seat of the taxicab, 
and that when they had reached the agreed address of 2203 "rT" Place, 
Southeast, and the man was knocked unconscious, he reached across 


the man and pulled the emergency brake up on the car. 

BY MR. BLACKWELL: i 

Q. Now, did there come a time you had occasion to talk to the 
defendant Heideman in this case? A. Yes. 

Q. Will you tell his Honor and ladies and gentlemen of the Jury 
--when was that, by the way? A. That was alae 3:20 that 
afternoon, or thereabouts. 

Q. Was that at the same place in the Robbery Squad office or 
Robbery Squad room? A. Yes, it was. 

Q. What did you say to Heideman and what did Heideman say to 
you, to the best of your recollection? A. I told Heideman exactly, as 
I had told Brennan. I gave him the evidence that I had learned that 
day and asked him if he wanted to tell me anything about this robbery. 
He said, no, he didn’t want to tell me anything, and I told him that 
Brennan had told me of his part in the robbery of the cab driver. I 

88 asked Heideman if he wanted to tell me his part in it, and Heide- 
man said he didn't want to tell me anything. : 

I asked Heideman if he wanted to hear what Brennan had to say 
about this robbery, and Heideman said, yes. So I put the two sailors 
together and asked Brennan to tell his story again, which he did, to 
Heideman. And I turned to Heideman and asked him, "Well, what 
now?" And Heideman said, "Well, I still don't know anything about it." 

So, I then said, "Well, Heideman, do you want to let it stand the 
way it is, or do you want to tell me anything else about it?" And he 
said, "No." 

So, I started to make the papers out for Court, and I made out 
my papers, and when I reached the end of the statement of facts for 
Court I asked him once more if he wanted to let it go as it was then or 
if he wanted to tell me about his participation in the robbery. 
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At that time he said, "Yes, I will tell you."" He said, "We left 
the Skylark Restaurant, Brennan and I together, and we walked up a 
hill, a slight incline, and down a long hill, and on the way down the 
hill we decided to rob a taxicab driver. I stopped and sat down and took 
my shoe and sock off and filled my sock with gravel. We walked to 
where we saw a taxicab on a cab stand, and we got in the cab and told 
him to take us to 2203 "T" Place, Southeast. When we got to that 

89 address I hit the cab driver over the head, and he was knocked 
out, and I reached in his right rear pocket and removed his wallet." 

I asked him if anything was in the wallet, and he said, "No, 
there wasn't anything in it." I asked him what he did with the wallet. 
He said, "I threw it away."" He said, "I don't know where." I asked 
him which way he ran. He said, "East on "T" Place, Southeast", and 
then they walked back to their boat which was docked at Pier 4, Maine 
Avenue, Southwest. 

MR. BLACKWELL: I have no further questions. You may in- 
quire. 

RECROSS EXAMINATION 

BY MR. GILCHRIST: 

Q. Officer Conley, as a result of your investigation, did you 
determine whether or not the defendant Heideman had been drinking 
intoxicating liquors prior to these events which you have related? 

A. Yes, sir. Hetold me he had, and the other defendant, Brennan, 
told me they both had been drinking Vodka. 

Q.. Do you know how much, Officer? A. I don't know how 


much, but I believe they told me, but I can't remember, and they ran 


out of money while they were drinking. 
90 Q. Did you learn whether or not they had been drinking anything 
other than Vodka? A. I don't remember. 
MR. GILCHRIST: I have no further questions. 
BY MR. DWYER: 


* * * % 


Q. Isn't it a fact that when you first got Brennan in the 
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interrogation room in the captain's office you told him what you had, 


from your statement of facts, on the robbery? A. No, sir. 

Q. Well, didn't you tell him what he was charged with and what 
was supposed to have happened that he participated in? A. I didn't tell 
him anything from a statement of facts. 3 

Q. Did you tell him anything then? A. Yes, sir; I told him 
what my investigation--what I had learned through my investigation that 
day. | 

Q. And that was to the effect that a cab driver had been robbed 
by two sailors the night before; isn't that a fact? A. Yes, sir. 

Q. And further, that something was taken from p Ee is that 
right? A. Yes. 

Q. And the sailors were supposed to have been in the Skylark 
Restaurant? A. Yes. 

Q. Anything else you told him that I left out? a I don't recall. 

Q. Now, isn't it also a fact that after you asked Brennan if he 

92 had a statement to make, or if he had anything to say about it, 
or words to that effect-- A. Words to that effect, yes. 

Q. --isn't it a fact that his reply was, "I was there?” A. That 
was one of his replies, yes. 

Q. And then he told you what he had been doing, what he was 
doing there; isn't that afact? A. Yes. 

Q. What he was doing at the scene of this alleged robbery? 

A. Yes, sir. 

Q. You were only talking about this one robbery; isn't that a 
fact? A. I thought maybe you meant the Skylark. Excuse me. 

Q. Let me clarify that. During the course of your investigation 
and interrogation of Brennan, the subject was only directed toward this 
particular robbery, not to current events? A. No, sir. 

* * + 3 * 

94 THE COURT: You had to arrange to bring the defendant before 
a committing magistrate; is that right? 
THE WITNESS: Yes, your Honor. 
* 


x ok 
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96 [BY MR. DWYER:] 

Q. Isee. Was the Armed Services Police officer present dur- 

ing your interrogation of Brennan? A. I don't know whether he was 
97 within earshot of some of the questions that were asked or not. 

THE COURT: Was he around though? 

THE WITNESS: Yes, he was. 

BY MR. DWYER: 

Q. When you say “around”, what do you mean; around where? 
A. Well, I don't know exactly what time the Armed Service Policeman 
arrived in our office. 

Q. Well, now, do you know if this Armed Service Policeman 
was one of the ones that produced Brennan for your interrogation? 

A. No, sir; he was not. 

Q. And do you know when those men who produced Brennan for 
interrogation left? A. I don't know when they arrived or when they 
left. I don't remember whether--I don't remember. 

Q. Do you recall if the men who brought Brennan to the Robbery 
Squad office brought him to you, to your partner, or to some other offi- 
cer in the Robbery Squad? A. I don't know for sure which one he was 
actually walked up to. 

Q. Do you recall what you were doing when Brennan was 
brought into the Robbery Squad office? A. I was sitting at my desk, 
and my partner was seated there also in another chair, and as near as 

98 I can recall we both stood up at the time the Armed Service 
policeman brought both defendants into the office. 

Q. Now, did the Armed Services policeman bring them forth- 
with to your desk, or did they delay enroute? A. They brought them 
to our desk. 

Q. And did they introduce themselves to you? A. We already 
knew them. 

Q. Did they introduce the defendants to you? A. Iam sorry, 
you mean the Armed Services policeman? No, they didn't. They had 
arm bands on, and we were the only two in the office at the time. 
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Q. Did they tell you which defendant was which? A. No, sir; 
we knew. : 
Q. Did you ask the defendants which ones they were? A. We 


knew. 

Q. Let us address ourselves to what you new, Officer Conley. 
A. I'm sorry. I knew. 

Q. Now, Officer, did you address Brennan first or Heideman 
first? A. I addressed Heideman first asking him to be seated. 

Q. Allright. And did he sit beside your desk or beside the 
other officer's desk? A. He sat at another desk across the aisle from 
mine. 

99 Q. Did you take Brennan in the back room at that time or later? 
A. At that time. : 

Q. Did you take him with you or did you call him once you got 

in there? | 
. THE COURT: Ask one question at a time. 

BY MR. DWYER: : 

Q. Did you take him personally with you? A. Yes, sir. 

* ak ed *, 

103 Q. Incidentally, Officer, did your fellow officer participate in 
the interrogation of the defendant? A. Yes. : 

Q. That was in the captain's office too? A. Yes. 

Q. And at the time that both of you were interrogating Brennan, 
the defendant Heideman was outside; is that correct? A. Yes. 

104 Q. Was anybody with him? A. I don't know; I am sure there 
was some one. I can not honestly say who. I don't know if it was the 
Armed Services Policeman who stayed, or whether the other Armed 
Service Policeman came down by them. 

Q.- But you can't say who? A. Iam sure there was some one. 

Q. He was within your sight all the time, that is, the defendant 
Heideman, while you were questioning Brennan? A. Yes. The door 
was open, and it is a large door. 

Q. And did you take him over to the Detective Bureau to be 
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booked, that is, the defendant Brennan? A. Yes, sir. 

Q. Did you personally do it? A. I didn't write it in the ledger. 
I personally took him there. 

Q. Did your partner go with you? A. I believe he did; yes, sir. 

Q. That would be Garry? A. Garry; yes. 

* * * * 

106 TECHNICAL SERGEANT FRANKLIN E, COOK, JR. * * * 

DIRECT EXAMINATION 

BY MR. BLACKWELL: 

* * a * 

107 Q. What are your duties, Sergeant, in connection with the mili- 
tary force? A. Iam in the Armed Service Police Liaison Office in 
Room 5100 of Municipal Center on the fifth floor. 

Q. Now, directing your attention to October the 25th, I believe 
you said you had occasion to go to the Robbery Squad; is that correct, 
of the Metropolitan Police Department? A. Yes, sir. 

108 Q. And where is that with respect to where your office is? Is 
that in the same building? A. It is on the third floor, almost immedi- 
ately directly below my office. 

Q. What time did you go to the Robbery Squad on this particular 
day, sir? A. Approximately 3:15 or a little after. It was about 3:30 
when I arrived there. 

Q. When you arrived there, did you see the two defendants in 
this case, Paul Heideman and Daniel R. Brennan? A. I did, sir. 

Q. What were they doing upon your arrival? A. They were 
talking with the two police officers in the case. 

Q. Where were they sitting? Were they sitting close to each 
other? A. Well, yes andno. They were moved while I was there. 

Q. At any time while you were there, were they sitting close 
to each other? A. Within about five feet of each other, yes. 

Q. Were they sitting within hearing distance of each other 
where one was carrying on a conversation, in your opinion? A. I 
would say, yes. 
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109 Q. Directing your attention to this particular occasion, did you 
hear a conversation between Detective Conley and the defendant Heide- 
man? A. Yes, sir. 

Q. Will you tell his Honor and the members of the Jury just 
what you heard on this particular occasion between Detective Conley, 
the conversation between Detective Conley and the defendant Heideman; 
would you relate that, please? A. The defendant Heideman stated he 
was seated in the back seat of the cab and struck the complainant, 

Mr. Ford, on the back of the head with a sock full of gravel while 
Brennan was seated in the front seat and attempted to reach for the 
emergency brake while they were in this cab. : 

THE COURT: Who made that statement? 

THE WITNESS: The defendant Heideman. 

BY MR. BLACKWELL: 

Q. Did he say anything further? A. There was a question 
asked by Detective Conley about what happened to the wallet, and Heide- 
man said they had thrown it away. : 

Q. Did he indicate which wallet he was referring to? A. Yes, 
sir; the wallet belonging to the complainant, Mr. Ford. 

Q. Now, did you hear Brennan questioned at that time? A. Well, 
prior to that I was with Detective Sergeant Garry and Brennan, he didn't 


110 say anything at all that I heard. 
Q. Now, did you remain during the entire interrogation? 
A. No, sir. 


MR, BLACKWELL: Thank you. You may inquire. 
CROSS EXAMINATION 

BY MR. GILCHRIST: } 

* * * * 

Q. Sgt. Cook, were you seated when you overheard this con- 
versation which you have told the members of the Jury about ? Were you 
seated in the captain's office of the Robbery Squad office? A. No, sir. 

Q. Were you out in the other section? A. In the larger section, 

111 yes. | 
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Q. Where was the defendant Heideman at the time when the 
conversation took place? A. Seated directly in front of the police offi- 
cer, and I was right along side. 

Q. In the same room that you were in? A. Yes, sir, within 
about two feet. 

Q. Did you ever see the defendant Heideman in the captain's 
office? A. No, sir. 

Q. Did you accompany the defendant Heideman to the place 
where he was booked? A. No, sir. 

Q. At what time did you leave the Robbery Squad office? 

A. Well, approximately 3:40. I wasn't there very long. 

Q. Who was the officer who was talking with the defendant 
Heideman? A. It was Conley. 

Q. Officer Conley. And was he using a typewriter at the same 
time? A. Yes, sir. 

Q. And how far away were you from the defendant Heideman? 
A. Between two or three feet. 

112 Q. And you stayed there only 10 minutes; is that what your tes- 
timony was a few minutes ago? A. Well, from ten to 15 minutes, yes; 
a short time. 

Q. Was the defendant Heideman talking to Officer Conley during 
that whole 15-minute period? A. No. 

Q. Now, did the defendant Heideman, to the best of your recol- 
lection, did he mention the name, Mr. Ford? A. No. 

Q. Did he mention that he had thrown away Mr. Ford's wallet? 
A. Notas Mr. Ford's wallet, no; the wallet that they were discussing. 

% * * a 

THE COURT: As near as you can remember, what were Heide- 
man's words? What did he say about the wallet? 

THE WITNESS: Well, the question that Detective Conley had 
stated, Iam not sure of exactly, but the answer was that there was no 
money in the wallet, and they had thrown it away and didn't know where 
they had threw it, the wallet, assuming it was Mr. Ford's wallet. 
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113 * * * * 


114 


11 


|THE COURT:] Do you have any cross examination? 

MR.DWYER: Yes, one question, I think. , 

BY MR. DWYER: | 

Q. Sergeant, when you first arrived at the Robbery Squad, you 
say you saw the two defendants seated at a desk? A. Each at a differ- 
ent desk, yes. i 

Q. Each at a different desk. Where did you see the defendant 
Brennan? A. Well, I would have to describe the room in order to 
place him, because the desks are ina row. There are three rows of 
desks, and he was near the middle af the room at a desk. 

Q. Was he anywhere near defendant Heideman? A. Well, part 
of the time he was at the next desk which was about four or five feet 

away. 3 

Q. When you walked in he was at a desk in | room? A. Yes, 
sir. | 

Q. Was anybody else at the desk with him? A. Detective 
Sergeant Garry was with Brennan. 

Q. Garry was with Brennan? A. Yes. 

Q. And was Detective Conley with Heideman? A. Yes. 

Q. And did they remain in that position as “ as you were in 
the room? A. No, sir. | 

Q. Who moved, if anybody? A. Well, I don't ¢ rightly remember 
just who moved or where, but there was some mei around, because 
I moved also in talking with them. 3 

Q. Besides you, Garry and Conley, and the two defendants, was 
anybody else in the room? A. I believe there was, but I don't rightly 
remember who. ! 

ak * * * 
i) MR. BLACKWELL: If your Honor please, that is the Govern- 


ment's case, and the Government rests at this time _ 
* ok m% * 
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(Conference at the bench:) 

MR. GILCHRIST: Your Honor, on behalf of the defendant 
Heideman, I wish to make a motion for a directed verdict of acquittal 
on the following basis: that the evidence adduced in the Government's 
case shows that an unidentified person other than Brennan robbed me 
of a wallet. Now, on the other hand, on cross examination Witness 
Ford, who is the complaining witness, stated-- 

THE COURT: I know what the evidence is, but what is your 
point? 

MR. GILCHRIST: My point is this: that there has been a failure 
on the part of the Government to put in evidence substantial evidence 
as to the corpus delecti of the crime, not as to the person-- 

THE COURT: Do you mean-- 

MR. GILCHRIST: Particularly as to the element of the wallet, 
the taking of the wallet. 

THE COURT: Well, of course, Mr. Ford testified to that. 
There is evidence of the robbery and that is the corpus delecti. The 
confession connects Heideman with the corpus delecti, so motion is 

116 denied. 

MR, DWYER: On behalf of Brennan, your Honor, I reiterate 
what Mr. Gilchrist has said. With respect to the corpus delecti, your 
Honor, I don't think--my preface is, I don't think the Government 
has proven aspectation of robbery. 

‘THE COURT: You do not have to prove asportation for robbery. 
They are not charged with larceny. 

MR. DWYER: They are charged with taking something of value. 
I realize if they remove a half an inch, or take a half an inch, that is 
aspectation. But if your Honor will recall the testimony, this man 
could not recall in detail-- 

THE COURT: Mr. Ford's wallet was gone when he came to; 
that is enough. That is substantial evidence. 

MR. DWYER: Yes, your Honor. I concede he said it was gone 
when he came to, but they did not give any time before that that he knew 
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it was there, within reasonable limits. He noticed in the morning, 
8:00 o'clock in the morning until-- : 

THE COURT: Well, that is for the Jury, so I will deny both 
motions, gentlemen. : 

MR, DWYER: Your Honor, I understand now that you are taking 
the defendants' defenses in the order that they are listed, and I under- 
stand that Mr. Gilchrist does not intend-- 

117 MR, GILCHRIST: Your Honor, what Mr. Dwyer is referring to 
is the fact that the defendant Heideman will stand on the case as it is. 

THE COURT: Then you may announce in open Court that the 
defendant Heideman rests, and will you offer any testimony? 

MR. DWYER: Very definitely. 

(Conference at bench concluded. ) 

MR. GILCHRIST: Your Honor, the defendant Heideman rests. 

THE COURT: The defendant Brennan may proceed. 

MR. DWYER: Take the stand, Brennan. 2 
WHEREUPON 

DANIEL R. BRENNAN 
a defendant herein, assumed the stand on his own behalf, and having 
been duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION : 

BY MR. DWYER: 

* me * *. 

119 Q. What did you and Heideman do that evening? A. We went 
up to the Skylark bar and restaurant where we had been drinking, sir, 
and we consumed some whiskey and-- . 


Q. Please keep your voice up. A. We consumed quite a bit 
of whiskey, but I didn't consume enought that I was beyond the point that 
I didn't know what I was doing; but Heideman got a little drunker than 
me, and we decided to go see one of the girl friends Heideman knew, 
see if she had any girl friends so we could get a date that night. 


We walked down the street and hailed a cab, and when we got to 
the cab Heideman gave him an address. 
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Q. Was that address the one that has been referred to here? 
Was that on ''T” Place, Southeast? A. Yes, sir; I believe it is. 

Q. Did you know anybody at this address? A. Well, I believe 
that was the address of the girl, because I had never been in Washington. 

Q. Did you know this girl? A. I knew her through Heideman, 
from Heideman. 

Q. Had you met her? A. No, sir. 

Q. Goahead. What did you do after you got in the cab? A. Got 

120 in the cab, and we came to an address. I had gotten sick along 
the way because I had just gotten over the flu too, and with the whiskey 
and everything, and not feeling too good, and when the cab come toa 
stop I opened the door to get out and threw up. The next thing I heard 
was somebody telling me torun. At that instant I was scared. I ran 
with him. 

Heideman was running, and we ran for quite a while, and then 
when Heideman stopped I said, ''Why are we running? Why are we run- 
ning?" He wouldn't give me any definite answer. He said, "Just don't 
sweat it", and go. 

So, from there on we walked to the ship, and the next thing I 
knew the police officers come aboard and questioned us. 

Q. And that was the next day? A. Yes, sir. 

Q. And then did there come a time when you found yourself 
in the Robbery Squad office of Metropolitan Police Headquarters? 

A. Yes. 

Q. Did there come a time while you were up there that you 
talked to Officer Conley, who testified here? A. Yes. 

Q. And did he tell you what had happened the night before? 

121 A. Yes, he did. 

Q. What were your replies? A. I told him that I had been 
there; that’s the only thing I told him because that is all that happened. 
I had been circumstanced. I had been with Heideman when this hap- 


pened, 
Q. Now, did you see Heideman strike the cab driver? A. No, sir. 
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Q. Did you see the wallet? A. No, sir. 

Q. Now, you heard the officer testify, Officer Conley testify, 
that you told him that you reached for the brake, and you heard Officer 
Cook testify that Heideman said you reached for the brake. 

Now, did you or did Heideman in your presence say that you 
reached for the brake of the car? A. I never reached for no brake 
in the car, sir; it was a new car, and I knew nothing about it, so there- 
fore it would be impossible to know where the brake was. 

Q. As you drove up to this address at 2200 rept Place, South- 
east, was the cab under the control of the cab driver? A. Yes, sir. 

Q. And had the cab arrived ata stop? A. Yes, sir. 

122 Q. Now, tell us exactly how you were seated? You were in the 
front seat, were you not? A. Yes. : 

Q. Tell us exactly what you did with your A I want all the 
movements. A. When I was getting out of the cab, sir? 

Q. The minute the cab stopped. A. The minute the cab 
stopped I reached over and opened the door and got out of the cab, and 
then I commenced to throw up. 

Q. Then what happened? A. Then Heideman said to run. 

Q. Where did Heideman come from? A. Came out of the back. 


Q. Now, when you reported back to the ship, did you have any 
money on you? A. Yes, sir; I had $2. | 
MR. DWYER: Your witness, Mr. Blackwell. i 
CROSS EXAMINATION 


BY MR. BLACKWELL: 

Q. I believe you are attached to the United States Tallahatche, 
did you say? A. I was at one time. 

Q. You were on October the 25th, were you not? A. Yes. 

123 Q. What time did that boat arrive here in Washington? A. It 

arrived around 4:00 o’clock in the afternoon, sir. 

Q. Of what day? A. I don't know the exact date, but I believe 
it was on Friday. We come up here on a weekend. , 

Q. It was the same date you went to the Skylark? A. Yes, sir. 
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Q. When were you scheduled to leave Washington? A. The fol- 
lowing Monday, sir. 

Q. And that was on a Friday, to the best of your recollection? 
A. It was either a Thursday or Friday; I don't remember exactly. 

Q. Was the boat supposed to remain here only three days? 

A. Yes. 

Q. Who went with you to the Skylark? A. There was five of us, 
sir. We all caught a cab and went to the Skylark Inn. 

Q. What time did you leave there? A. At intermission time. 

Q. And who left with you? A. Heideman. 

Q. Did you two leave the other sailors there? A. Yes, sir. 

124 Q. And when you left, you don't know the streets very well; do 
you? A. No, sir. 

Q. On the way to the cab stand--you did go to a cab stand; didn't 
you? A. The cab was parked there, sir. 

Q. On the way there, there came a time when Heideman stopped 
and pulled off his shoes, took off his sock, put his shoe back on, and 
kept the sock and filled it with gravel; did he not? A. Not in my pres- 
ence, sir. 

Q. Were you present with him at all times? A. Not at all times. 
He left that one time. 

Q. Where were you when he left? A. I was sitting in the Sky- 
lark Restaurant, sir. He went out to get some whiskey. 

Q. I mean after you left the Skylark Tavern on your way to the 


cab, you were together at all times then; were you not? A. Yes, I 


believe we were. 

Q. So, if he had taken this gravel and put it in his sock, you 
would have been present; would you not, and seen it? A. I guess I 
would have, sir. 

Q. You guess? You are not sure? A. Yes, I would have been 

125 with him if he did it then. 

Q. When you boarded this cab, where did you say you wanted 

to go? A. Heideman gave him the address, sir. 
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Q. Where were you sitting? A. In the front. | 

Q. Where was Heideman sitting? A. In the back seat. 

Q. Was there any reason why you two didn't sit together in the 
back? A. No, sir, just out of instinct I just climbed in the front and 
he climbed in the back seat. | 

Q. Now, there came a time when you arrived near your destina- 
tion, did you not, where you wanted to go to see this young lady? 

A. Yes, sir. 

Q. And do you recall when Heideman struck the taxicab driver? 
A. No, sir. 

Q. Where were you when he struck the taxicab driver? A. I 
didn't know he had struck the cab driver until the next day, sir. 

Q. You were sitting right up beside the taxicab driver, were 
you not? A. I was in the front seat, but when he mopped, sir, I got out 

126 to throw up. 

Q. Did you get all the way out of the cab, or lean out the window? 
A. I got out of the car. 

Q. And while you were out of the car, you were ee outside 
and heard somebody say, "Let's run."" A. When Heideman got out of 
the back seat, he hollered to me, "Let's run; let's go", and out of in- 
stinct I ran with him. 

Q. Did you look to see where the taxicab driver was? A. No, 
sir, because the taxicab was moving, sir. 

Q. How far did it move while you were there? A. I didn't turn 
around to look. I started to run and kept running. . 

Q. Isn't it a fact when Heideman struck the taxicab driver, 

Mr. Ford, with the gravel in his sock, that that is the time the cab was 
moving and you grabbed the brake? A. No, sir; I never grabbed no 
brake, sir. 3 
Q. Where did you run? How far did you run that particular 
time after you left the cab? A. It was quite a ways, sir; I don't exactly 
know how far we did run or the streets we did stop at, because I am not 
familiar with them. | 
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Q. Did you ask Heideman why you were running? A. Yes, I 

did, but he didn't give me an answer, sir. He said, "Don't sweat it, 
127 and don't worry about it, and let’s go." I had no idea, sir. 

Q. You saw him with the wallet, and it didn’t belong to him. 
A. I never saw no wallet in his possession, sir. 

Q. And you walked back to your ship? A. Yes, sir. 

Q. That was a long walk, wasn't it? A. Yes, sir. 

Q. Why didn't you get another cab? A. Didn't see none around, 
sir. We got a ride going across the bridge. 

Q. You hitchhiked part ways? A. No, we were walking and we 
were offered a ride across the bridge, sir. 

Q. That just took you across the bridge? A. Yes, and we 
walked the rest of the way back to the ship. 

Q. Did you tell the officer anything about being sick on this 
particular night? A. Yes, sir; I was sick. 

Q. What was wrong with you, if you know? A. I had just gotten 


over the flu, and I had a little too much to drink and wasn't feeling too 
good, 


Q. You were awfully weak having just gotten over the flu; 

weren't you? A. I wasn't feeling too good-- 

THE COURT: How old are you? 

THE WITNESS: Twenty-two, now. 

THE COURT: Where is your home? 

THE WITNESS: Seymour, Connecticut, sir. 

BY MR. BLACKWELL: 

Q. Do you know whether or not you are older than Heideman? 
A. Yes, Iam older than Heideman. 

Q. You were quite weak but able to run; is that correct? A. I 
wasn't that weak, sir, or I wouldn't have been on liberty. I wouldn't 
have been able to get off the ship. 

Q. You say you knew the girl? A. Through Heideman. 

Q. How many times had you met her? A. I didn't know her 
personally. I heard about her from Heideman talking about her. He 
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spoke of her and had pictures of her. 
Q. You say Heideman was drunk? A. Yes, sir he had quite 
a bit to drink, quite a bit more than me. 
Q. But you mean to say he didn't know what he’ was doing? 


129 A. I wouldn't say what he knew what he was eis I couldn't 


130 


speak for him. 

Q. Did he give the taxi driver an address to drive him to? 
A. Yes. , 

Q. Is that the address where the girl lived? A. I presume 
that is the address, because that is the address he gave. 

Q. Did he have any trouble after he left the cab? A. He stum- 
bled a couple times. 

Q. Did he manage to continue to go? A. Yes, “ continued to 


Q. When you got in the cab, was he drunk then? A. Yes, sir; 
we were both drunk. 
Q. When you got back to the boat, were you drunk? A. We had 


-sobered up partly then. 


Q. You had sobered up when you got back to the boat; is that it? 
A. It was a long way back, sir. 

Q. When did you see the other men who were at the party, the 
other sailors? A. When did I see them, sir? : 

Q. Yes. A. The next time after I left the Skylark? 

Q. Yes. A. I saw them the next morning back on the ship. 

Q. When you came down to police headquarters the next day-- 
didn't you? A. Yes, sir; I did. 

Q. You made a statement in talking to detectives, to Detective 
Conley; didn't you? A. No, Inever made no statements, sir. 

Q. Did you talk to the detective? A. Yes, sir;Idid. I told 
him I had been there. : 

Q. Didn't you also tell him that you reached over to get the 
brake after Heideman struck the man? A. No, sir. | 

Q. Did you tell him anything about being sick? A. Yes, sir. 
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Q. By the way, do you know how Mr. Ford the driver of the 
cab was dressed that night? A. No, sir. 

Q. Do you know what kind of cab it was? A. No, sir. 

Q. Do you know if you boarded it along the street or if it was 
standing? A. It was standing. 

Q. Were any other cabs standing at the same spot? A. No,sir. 

Q. Do you know what address was given by Heideman for the 

131 taxicab driver to take you? A. No, sir; I didn't know the ad- 

dress, sir. 

Q. You remember the name of the young lady? A. Yes, sir. 

Q. What was her name? A. Katie Coronet, sir. 

Q. What did he tell you about Kitty Coronet? A. Just told me 
that he knew her, sir. 

Q. Did he tell you that just before you got in the cab? A. No, 
sir; we were talking about her; that is why we left for there. 

Q. How long were you talking about Kitty Coronet before you got 
in the cab? A. We were talking about her on the way up to it, and we 
were talking about her in the bar, about visiting here and seeing her. 

Q. Did he say the last time he had seen her? A. It was abcut 
two weeks ago, I believe, sir. 

Q. Was he in town at that time, or were you in town? A. No. 
He was. 

Q. Did he seem to be intoxicated when telling you all that? 

A. That was at the beginning of the night, sir, that he was talking about 
her; while we were in the bar he wasn't that drunk, sir. 

132. Q. Didn't I understand you to say that you were talking about her 
from the time you left the bar until the time you went to get in that cab? 
A. Yes, sir. 

Q. Was he drunk then? A. Yes, sir. 

Q. And you were going over to see this girl in her home. What 
time of the night was it then? A. About 10:30. 

Q. How do you know that? A. Because it was intermission, sir. 

Q. You couldn't be mistaken about that, could you? A. I don't 
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believe so, sir. It was intermission time and that's the time intermis- 
sion was. 
You are sure it was intermission? A. Yes. 
What happened at intermission, the band stopped playing? 


What happened to the other sailors? A. They stayed there. 

What were they doing when you left? A. Drinking, sir. 

What were they drinking? Was it beer or whiskey? A. Both. 
You were drunk at that time? A. Yes, we were drinking, 


* x * 
MR, DWYER: The defense rests, your Honor. . 
THE COURT: Very well. : 
MR. BLACKWELL: I have a rebuttal witness, if your Honor 
please, who will be very brief. | 
* * * * : 
134 |THE COURT:] Are there any requests for instructions? 
ss * * * | 
135 THE COURT: I shall deny Heideman's request for instruction 
number one, I think that instruction would be proper in a case where 
specific intent is required, but it is not required where only a general 
intent is required, Robbery, unlike larceny, does not require a speci- 
fic intent. | 
* xR % * 
140 MR. BLACKWELL: May we have Mr. Ford, please? 
Whereupon : 
JOHN A. FORD : 
was recalled to the stand as a witness by counsel for the Government 
and, having been previously duly sworn, was examined and testified 


further as follows: 


DIRECT EXAMINATION (Rebuttal) | 
BY MR. BLACKWELL: | 
Q. You are Mr. John A. Ford; is that correct? A. Yes, sir. 





66 
Q. And you were sworn to testify in this case on Friday of last 
week? A. That's correct. ) 
* * * * 

141 Q. I would like to ask you, Mr. Ford, as to whether or not 
from the time you took these two sailors as passengers into your taxi- 
cab, whether or not the defendant Brennan at any time opened the door 
for the purpose of vomiting? A. No, sir. 

Q. Did the defendant Brennan attempt to get out of the car at 
any time prior to the time you were struck? A. No, sir. 
x * * + J 
|REDIRECT EXAMINATION] 
BY MR. BLACKWELL: 
Q. I have an additional question of you, sir. 
At the time these two sailors, one of whom has been identified 

143 as the defendant Brennan, entered your cab, or at any time dur- 
ing the course of the time you were transporting them to their destina- 
tion, did either of these two men indicate they were under the influence 
of intoxicating beverages, in your opinion? A. Well, you could tell 
they had been drinking, but they weren't what you would call drunk or 
intoxicated. 

* * % x 

MR. BLACKWELL: If your Honor please, that is the Govern- 
ment’s case, and the Government rests at this time. 

* * * mE 

THE COURT: You may come to the bench. 

(Conference at the bench:) 

THE COURT: Mr. Blackwell, there is no charge of larceny in 
this case. 

MR. BLACKWELL: No, just robbery. 

THE COURT: I was giving further thought to the request of-- 
for an instruction on the question of intoxication. In view of the fact 

144 that there is no larceny charge here, I will adhere to my prior 


ruling. 
* * % * 
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THE COURT: We will take our mid-morning recess at this 
145 time. Ladies and gentlemen of the Jury, please do not discuss 
this case yet. Immediately after the recess I will give you my instruc- 
tions, and then you may commence your deliberations. 
(A brief recess was taken. ) ! 
THE COURT: Ladies and gentlemen of the Jury, the defendants, 
Paul J. Heideman and Daniel R. Brennan, are on trial before this 
Court on a charge of robbery. It now becomes your duty to determine 
whether they or either one of them are guilty of the charge on which 
they are being tried. Your decision must be reached solely on the 
evidence introduced at this trial. You must reach your conclusion ob- 
jectively, calmly, deliberately, and impartially, without any feeling 
or emotion of any kind, without any sympathy on the one hand and 
without anger on the other, or any other feeling or emotion. 


The specific charge is that the two defendants were passengers 
in a taxicab and robbed the taxidriver. More specifically, the Govern- 


ment claims that late on the evening of October the 24th the two defend- 
ants were together and apparently wanted more money than they had 
and decided to rob the taxi driver; that the defendant Heideman took off 
his shoe, then took off his sock, and put some gravel in the sock, and 
then, of course, put his shoe back on again. ! 

The Government further contends that thereupon the two defend- 
ants hailed a taxicab, got into the taxicab; that the defendant Heideman 

146 gave to the taxi driver a destination in the 2400 block of "T" 

Place, Southeast; that Heideman was in the back seat and that the 
defendant Brennan got into the front seat with the driver; that when the 
cab was approaching its destination the defendant Heideman struck the 
taxi driver over the head with the instrument that he had fashioned by 
putting gravel into the sock; that the taxi driver became unconscious; 
that Heideman then took the driver's wallet which happened to be 
empty, but that makes no difference, of course. 

In the meantime Brennan leaned over and reached for the emer- 
gency brake and brought the taxicab toa stop. Both of them then ran. 
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Now, before I proceed with my detailed instructions, I want to 
remind you, as you well know, that it is my function to instruct you as 
to the law and that you are bound and obligated to take the law from the 
Court and to follow the Court's instructions as to the law. But you 
ladies and gentlemen of the Jury are the sole judges of thefacts. You 
must decide the facts yourselves on the basis of the evidence intro- 
duced at this trial. The Court, that is I, has still another function to 
perform, and that is to summarize the evidence and discuss the facts 
and the evidence and to comment on them to the extent to which it ap- 
pears to be appropriate and desirable to do so. But my comments on 
the facts and on the evidence are not binding on you. They are intended 
only to help you. If my understanding or my recollection of the evi- 

147 dence, or my view of the evidence, in any way differs from 
yours, then it is your recollection, your understanding, and your view 
of the evidence that must prevail because, as I said a moment ago, you 
are the sole judges of the facts. My instructions are binding on you 
only as to the law. 

Now, I shall commence my instructions on the law by summariz- 
ing very briefly a few general principles which many of you have heard 
me refer to on other occasions. Some of you have not. But it is my 
duty to bring them to the Jury's attention afresh in every case, even at 
the risk of wearisome repetition. 

First, the fact that a defendant has been indicted and is charged 
with a crime is not in itself an indication of guilt, because an indictment 
is merely the procedure and the machinery by which a defendant is 
brought before the Court and is placed on trial. 

Second, every defendant in a criminal case is presumed to be 
innocent, and this presumption of innocence attaches to him throughout 
the trial. 

Third, the burden of proof is on the Government to prove the 
defendant's guilt beyond a reasonable doubt. Unless the Government 
sustains this burden and proves beyond a reasonable doubt that the 
defendant has committed every element of the offense with which he is 
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charged, the Jury must find him not guilty. 7 

148 The burden of proof on the Government is to prove the defend- 
ant's guilt beyond a reasonable doubt, not beyond all doubt whatsoever. 
"Proof beyond a reasonable doubt" means proof toa moral certainty and 
not necessarily proof to a mathematical or an absolute certainty. By 
"reasonable doubt", as its very name implies, is meant a doubt based 
on reason and not just some whimsical speculation or capricious con- 
jecture. : 

I can explain to you the meaning of the words "proof beyond a 
reasonable doubt" in simple every day language. Proof beyond a rea- 
sonable doubt simply means this: If, after an impartial comparison and 
consideration of all the evidence, you can say to yourself that you are 
not satisfied of the defendant's guilt then you have a reasonable doubt. 
On the other hand, if after such an impartial comparison and considera- 
tion of all of the evidence you can truthfully and candidly say to yourself 
that you have an abiding conviction of the defendant's guilt, such as you 
would be willing to act upon in the more weighty and important matters 
relating to your own affairs, then you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt may be defined 
as such proof as will result in an abiding conviction of the defendant's 
guilt on your part. Such a conviction as you would be willing to act 
upon in the more weighty and important matters relating to your own 
affairs. ; 

149 In determining whether the Government has established a charge 
against the defendant's, you will consider and weigh the testimony of all 
the witnesses who have testified in this trial as well as all the circum- 
stances concerning which testimony has been introduced. 

Circumstances often cast illuminating light on oral testimony. 
You are the sole judges of the credibility of the witnesses. I mean by 
that that it is for you and for you alone to determine whether to believe 
any witness and the extent to which any witness should be credited. 

In case there is a conflict in the testimony, then it is part of 
your function to resolve that conflict and to determine where the truth 
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lies and what the fact was. 

In reaching a conclusion as to the credibility of any witness, 
that is, in deciding whether to believe any witness, and in weighing the 
testimony of any witness, you have a right to consider any matter that 
seems to you to have a bearing on this question. For example, you 4 
have a right to consider the behavior and demeanor of the witness on the 
witness stand, the witnesses manner of testifying, whether he impressed 
you as a truth-telling individual, whether he impressed you as having 
an accurate memory or recollection, whether his story is probable, 
whether he has any motive for not telling the truth, and whether the 
witness has any interest in the outcome of this case. 

150 If you find that any witness wilfully testified falsely as to any 
material fact concerning which the witness could not have reasonably 
been mistaken, you are then at liberty, if you deem it wise to do so, 
to disregard the testimony of that witness or any part of that witnesses 
testimony. 

This brings me back, ladies and gentlemen, to the specific 
charge involved in this case, which as I told you, as you heard from 
the trial, is robbery. Robbery is defined very simply in the District 
of Columbia code, and the pertinent portions of the definition read as : 
follows: "Whoever by force or violence, whether against resistance 
or by sudden and stealthy seizure, or snatching or by putting in fear, 
shall take from the person or immediate actual possession of another 
anything of value is guilty of robbery." 

Now, something has been said about the wallet in this case not 
having any money in it. Well, the empty wallet itself is a thing of value, 
and therefore to rob a person of an empty wallet constitutes robbery. : 
Of course a person who commits robbery and takes another person's 
wallet doesn't know whether the wallet is empty or not, and whether it 
is empty or not is immaterial. 

Now, there is another principle of law that is very important in 
this case and that is that any person who advises, incites or connives ; 
in the commission of a crime, or any person who aids and abets another, 
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151 which means assists or helps another, in the commission of a 
crime, is charged as a principal in that trial and is as guilty of the 
offense as if he himself committed it. If several persons act jointly, 
each performing a part that results in the final commission of the of- 
fense, then all are equally guilty. : 
On the basis of this rule, the Government claims that both Hei de- 


man and Brennan are equally guilty. : 

Now then, what is the evidence? I shall refer to the evidence as 
to each defendant separately. First, as to Heideman. Brennan, when 
he took the stand, testified that Heideman was in the back seat of the 
taxicab on the occasion in question, sothat Brennan identified Heide- 
man as the other person in the cab. Officer Conley testified that when 


Heideman was questioned at plice headquarters in the office of the rob- 
bery squad by him Heideman at first denied any participation in or 
knowledge of the robbery, but afterward he made a stateme nt to the 
general effect that it had been decided to rob a taxi driver; that for that 
purpose he took off his shoe and sock, filled the sock with gravel, put 
his shoe back on, and that both of them boarded the taxicab, and that 
as the taxicab was arriving at the destination that he had given the 
driver, he, Heideman, hit the driver and took the driver's wallet. 

Now, as to the defendant Brennan, the taxi driver, Mr. Ford, 

152 testified that on the night in question he was hailed by two sail- 

ors, that the two sailors got into the cab and one got into the front seat 
and the other in the back seat, and that they gave an address in the 2400 
block of "T'' Place, Southeast. As he was pulling up at the curb, he was 
struck on the head and became unconscious. When he came to he found 
that his billfold was gone. He drove to Casualty Hospital where he re- 
mained for 14 days. He identified Brennan as the man in the front seat. 

Officer Conley testified that when Brennan was questioned, 
Brennan admitted he participated in the robbery, that he was in the 
front seat, that the driver was knocked unconscious and that he, Bren- 
nan, then leaned over and brought the cab to a stop. , 

Brennan took the witness stand at this trial. He admits that he 
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was in the front seat of the taxicab, but he denies that he even saw the 
robbery and denies that he tried to stop the car. It is for you ladies and 
gentlemen of the Jury to determine where the truth lies and what the 
facts were. 

Now, immediately after the car was brought to a stop the defend- 
ants got out of the cab and ran. Brennan admits that he ran, but says 
that all he knew was that Heideman told himtorun. The law permits 
the Jury to infer from the fact that the defendant runs or flees from the 
place where a crime is committed, immediately after its commission, 

153 as an indication of consciousness of guilt. 

The defendant Brennan further testified that both he and Heide- 
man were intoxicated and apparently he would infer that neither one of 
them knew what they were doing. He also denies that he saw Heideman 
put the gravel in his sock. 

Now, the taxi driver testified that when the two sailors got into 
his cab they were not drunk. He said they evidently had been drinking, 
but they were not drunk. So, as far as this case is concerned, ladies 
and gentlemen of the Jury, it makes no difference whether they were 
intoxicated or not, because the law is that intoxication is not an excuse 
for the commission of a crime. The law does not recognize intoxication 
as a defense to a criminal charge. You can see a good many reasons 
for that rule of law, because if the rule were otherwise any one could 
drink to excess and then go out and commit a crime without fear of 
punishment. That would be intolerable. 

Now, I want to repeat again that my discussion of the evidence 
and of the facts is not binding on you. My instructions on the law are 
binding on you. But as to the facts you must make your own decision 
applying the rules of law to them that I have given you. That is your 
function and your responsibility. 

In reaching a conclusion, you must use the same practical ap- 


154 proach, the same ordinary common sense, the same practical 
intelligence that you would employ in determining any other important 
matter that you have occasion to decide in the course of your every day 
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life. You will render two verdicts in this case; one as to the defendant 
Heideman, and the second as to the defendant Brennan. In each case, 
as you of course are aware, your verdict must be either guilty or not 
guilty, and your verdict must be reached by unanimous dita Are there 
any objections or suggestions? ; 

MR, BLACKWELL: The Government is satisfied your Honor. 

MR. GILCHRIST: Satisfied. 


* * * * ! 


159 THE DEPUTY CLERK: Mr. Foreman, has the aad agreed on a 
verdict? 


THE FOREMAN: Yes, we have. ; 

THE DEPUTY CLERK: What say you as to the defendant Paul J. 
Heideman? ! 

THE FOREMAN: Guilty. 


* * a * ) 
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PRTITION FOR REHBARING EN BANG 





Comes now the Awoatient, bv his ettomey 
and moves this Honorable Court to nermit rehearing 
of the above cavtioned cause, before the Court” 
en banc.t It is resvectfully submitted thet the two 
issues summarized havetnatter, for the reasons) 
therein set forth are most evvronrisete for consider- 


ation by the full Court. 
QUESTIONS PRESENTED 


1. Is the determinetion of whether the 
jury in a criminel case shell be instructed es to a 
defense raised by the defendant to be governed by the 
"reasonable man" test or the "some evidence” rule. 


2. Was the criterea ennovnced bv this 





Court in its ovinion in the above centioned cause 
in conformitywith the test announced by the full 
Court in Trilling v. United states2, with resrect 
to the admissibility of confessions obteined bv 
police officers during the neriod between arrest 


and arraignment. 


FIRST ISSUE | 


The Court in its ovinion in this cause 
held that the crime of robbery in the District of 


Columbia required a snecific intent.? The Court 


further held that e defendant socvsed of robberv 





Title 28 U.S.C. Sec. L6 (c). Western Paci 


SB dvp. 0.0.” Ww, 24 5 Bo. 13069 et el., 
asciaed Avril 17, 1958. 


Robbery, Title 22 D.C. Code Sec. 2901 (1951 ed. \. 
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is entitled to an instruction on drunkenness 4s 
bearin on intent if the evidentiery groundwork has 
been adecuately leid. The Court seaid,"Such an 
instruction is necesssry, however, onlv if sufficient 
evidence on the intoxication issue has been intro— 
duced so that a reasonable man could »vossiblv 
entertain a doubt therefrom that the accused wes 
able to form the necesssry intent." Thereafter, 
the Court neld that in applying this "ressonable 
man” test, there was insufficient evidence es to 
the issue of intoxication in order to werrent en 
instruction to the jury on that noint .” 

The Court cited as suthority for this 
test the case of Edwards v. United States, 
84h U.S.App.D.C. 310, 172 F.2d 88h (1949). The 
Edwards case relied on two cases, one of which wes 
Holloway v. United States, 80 U.S.Apd.D.C. 3, 

148 F. 24 665,? 

a there enneers to be en eauelly 
well established rule in this jurisdiction as to 
the quantum of evidence necessary to be introduced 
in order for the defendent'ts defense to become en 
issue of fact for the jury’s determinetion. This 
rule, which is in conflict with the "reasonable men" 
test, is known as the "some evidence" rule. 

In Kinard v. United Seeten: 68 Avy. D.C. 
250, % F.2d 522, the Court reversed e conviction of 
first dogree murder far feilur- of the trial court 
to instruct on mansleughter over objection of the 
defendant.: The Court held thet as long ss there 


¢ 


4. Heideman v. United States, No. 14,414, ne. 6 
of slip ovinion. 


5- The citation to Holloway was to "compere", 





mien 


was "some evidence” in sunnort of such en instruction, 


thon it must be given, In Kinerd (sunre) the Court 


e 


quoted at length from Stevenson v. Tmited States, 





162 U.S. 313 where it wes emnhesized thet en instruc- 
tion must be given es long es there is some evidence, 
even though it be week, inconsistent or insufficient. 
In Tatum v. United Stetes, 88 T.S.An”.D.C. 
386 ,392, 190 F.2d 612, the Court seid: 
We do not intend to characterize the caso 
for the defense es eith:r strong or work. 
Thet is Giieanasenes for "in criminel ceses 
the defendent is entitled to heve nresented 


instructions releting to a theorv of defense 





for which there is any foundation in the 


evidence, even though the evidence mA be 


weak, insufficient, inconsistent, or of 
doubtful credibility. He is entitled to heve 


such instruction evon though the sole testi- 





mony in sunport of the defense is his ovn,* 
The Court at vege 390 intervreted Holloway 9s not 
apvlying the "evidence sufficient to creete © Trerson- 
able doubt" test in determining wher en instruction 


should be given, 





The some evidence rule annlied in Tetum 
(supra) wes reeffirmed in Durhem v. Tnited Stetes, 
9h U.S.ApD.D.C. 228, 214 7.24 862, It avnerrs to 
heve been followed in meny other crses Gherertter 


where insenity wes the Scfense.° 


6, Briscoo v. United Stetes, 101 T.S.Ap0.D.C.) 318,371. 
It is to be noted thet tho Aistinction wes) mede 
menifcstly epperent in Durhem win footnote 8 Ft 
page 232. | 
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ov 


The commission of » crime, if the nroduct of 


& diseased or defective mind, nullifies rn essentirl 


clement in the prosecution of thet crime, to wit, 
the criminel intent. It destroys both the snecific 
intent end the generel intent. This Court has 
firmly cstcblished thet only "some evidence” of 
insenity is necessery in order for thet auestion to 
go to the jury? 
Intoxicetion is of course not frvored in 


s 


the eyes of the low. However, it is relevent to the 
issue of svecific intent, vremeditetion nd Aeliberrtion.® 
Intoxicetion, like insenity mey destrov the snecific 
Patent. in crime reouiring such intent. Intoricrtion 
unlike insenity does not destory the generrl intont, 
Yot in the instent cese we find » different rule rnrlied 
to the auestion of how much evidence must be introduced 
concerning inéexicrtion, in order to werrrnt en instruc- 
tion. Both ere defenses; both involve the crnecity to 
commit the crime; both involve the clement of criminrel 
intent. Logically the seme rule of "ouentum™ should be 
applied. The lew should not fevor one *-fense over 
another. 

This Court in its discretion should consider 
this issue in order thet the annerent conflict within 


the circuit should be rescived. 


Tetum v. United Stetes, sunre; Durhem v. Unitea 
Sctctes, suvre. 


é 


Hoidomen v. United States, sunre vg. 6,7, footnote 10. 
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The facts concerning the nolice interrogrtion 
of the devondent, which resulted in * confession, PTO 
fully se. forth in both the me jority rnd dissenting 
opinions. The mr jority detcrmined thet there wrs no 
tunnecessery deley" within the meening of Rule 5 (-) 
of the Federcl Rules of Criminrl Procedure. The 
time which elepsed between rrrest end nrreiennent did 
not exceed one hour end tynetv five minutes. The mr j- 
ority opinion edmits thet there wes some intorrogtion 
(see footnote 2, orae 4, of the oninion). The| Court 
sanctioned "envrovriete incuiry to meke sure thet the 
police were not cherging the wrong nerson."” 
The Court further steted thet the nolice should conduct 
some ouestioning;2° thet ouestioning becomes unlewful 
when it constitutes "grilling" ; or when it goes bovyond 
¢ brief veriod of time 2 

In Trilling v. United strtes 2? the | 
me jority ovinion written by JIMGE NANAHER, stated 
thet,"I do not understend thet the Supreme Court 
(in Mellory v United States, 354 T.S 49) hes) seid 
the mere vessrge of time 4g the touchstone *S to 
incompetence of © vrisoner’s pdmissions while in 


custody." Thus anverently edmissions mede during ® 


a ae 


9. Heidemen v. United Stetes, SuMTF, DR. les 
10. Id. vg. 5- | 
11. Id. 


12. U.S ADP-D.C.__> F.2a _, decided April 17, 


e 








-6- 


bricf interrogetion by nolice officors between errest 
end arreignment might be just ss incomnetont PS 
admissions made during © lengthy intorrog*tions. 
It is submitted thet the me jority oninion in 
Heidemen is in conflict with Trilling, es to this 
point. 

No where in either Trilling or Mrllory 
(supre) is eny distinction mede rs to the menner or 
conduct of the interrogetion itself. Nowhere is 
there foundetion for holding thet only interrogr tions 
constituting “grilling"rre susnect. It is resnectfully 
submitted thet es to this noint the mjoritv oninion 
is in conflict with Trilling. 


The me jority oninion in Heifemen stetes »t 
£3 


page 4, thet the ouestioning wes snnrovriste 


in 
order to make sure thrt the nloice were not chrging 
the wrong persons. By this the Court eoperently 
does not meen mere identificntion of the srestee, but 
identificetion thrt he wes the one who committed the 
crime. This identificetion could only be obtrined if 
the arestee admitted his guilt. The Court held such 
inouiry to be vermissble. Yet, in Mellory, the 
Suvreme Court steted thet the prrestee wes not to be 
teken to police herdourrters for elicitetion of 

deme ging sdntset ons, even though the nolice nurnose 
wes not so'designed, Logicrlly therefore if the word 
of the Supreme Court in Mrllory is to be obeved, then 
interrogrtion or cuestioning for the nurnose of not 
charging the wrong eanean: is wine, if sdmissions or 
confessions sre thoreby obtrined unon which either the 


errest or the conviction is denendent unon, 


13, The "questioning" took vlece ©t nolice herdacurrtrs 
in the Robbery Sourd Office, in the Centrints Office. 





It is submitted thet tho nrocedure to 
which the nejority oninion in Heidemrn gives its 





approvel is in conflict with both Mrllorv v. 
United States, suvre, end Trilling v. United 

States, Mitchell v. United Stton. 322 U.S. 65, 
is not controlling for °n enelysis of the Joint 
Appendix in thet cese (rs filed in this Court of 
Avpenlis) illustrates thrt Mitchell sémitted |his 


guilt upon arrivel et Potice Hordcuerters, Mitchell 





hinself denicd meking the st»tement end the nolice 
officers did not stete whether thev interrogeted him 
or not, or whether this intaeonebion. +f there wes 
one, occured et the viece of booking or in P Bcurd 
office, ! 
It is resvoctfully submitteé thet the 
new criterce sot forth in Heidenrn should not be 


fllowe@ to stend, being in conflict with on ovinion 





by the full Court only six months vrewiously. 
CONCLUSION 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14414 


Paut J. HEMEMAN, APPELLANT 
v. 


Unrrep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant and one Daniel R. Brennan were indicted for rob- 
bery (22 D. C. C. 2901, 1951 Ed.) and found guilty by a jury of 
knocking a taxicab driver unconscious by striking him on the 
head with a sock filled with gravel and then taking his wallet 
(R. 167, 171, 177-179, J. A. 2,3). This appeal followed appel- 
lant’s sentence under the Youth Corrections Act, 18 U.S.C. 
5010 (R. 175, J.A.5). Brennan has not appealed. 


A. The crime 


The uncontradicted testimony discloses that on the évening 
of October 24, 1957, appellant and one Daniel R. Brennan, 
both sailors, entered the taxicab of John Ford near the inter- 
section of Minnesota Aventie and Naylor Road, Southeast, 
and directed him to drive to the 2200 block of “T” Piave, 
Souitheast (R. 9-11, 119, J. A. 9-10, 57). Brennan satin the 
front of the cab with the driver, and appellant sat alone in thé 
rear seat (R. 11, 125, J. A. 10, 60). As Ford began t6 pull his 

(1) 
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cab to the curb to discharge the two, he was struck on the head 
and rendered unconscious, as a result of which he was hos- 
pitalized for fourteen days (R. 11-13, J. A. 10-12). Ford 
stated that his billfold had been taken, but he was unable to 
determine whether appellant or Brennan struck the blow (R. 
12-13, J. A. 11-12). He identified Brennan as one of his pas- 
sengers, but could not identify appellant (R. 14-15, J. A. 
12-13). 

Appellant did not take the stand. Brennan testified that 
he and appellant in fact had hailed Ford’s cab on the evening 
in question, and that appellant had told Ford to take them 
to an address on “T” Place, Southeast (R. 119, J. A. 57-58). 
He stated that the two previously had been drinking at the 
“Skylark” restaurant, and had left for the purpose of meeting 
some girls (R. 119, J. A. 57). When the cab stopped, accord- 
ing to Brennan’s testimony, he got out and vomited; and 
while doing so appellant shouted to him: “Let’s run; let’s go.” 
As the men were running, appellant told Brennan: “Don’t 
sweat it, and don’t worry about it, and let’s go” (R. 120, 126, 
127, J. A. 58, 61, 62). Brennan stated that he had had quite 


a bit to drink that night, that appellant was “a little drunker” 
than him, and that he learned for the first time the next day 
that appellant had struck the cab driver (R. 119, 125, J. A. 57, 
60). 

After running, the two walked back to their ship, the U.S. S. 
Tallahatche, which was docked in Washington (R. 118, 127 
J. A. 62). 


B. The confessions 


The following morning (October 25) Detective Walter J. 
Conley was assigned to investigate this crime (R. 34, J. A. 17). 
He was informed that a cab driver had been robbed by two 
sailor passengers, who, while sitting in the taxi, had mentioned 
the “Skylark” restaurant. Police officers working the midnight 
shift had gone to the “Skylark” and learned that seven sailors, 
whose station was aboard the U.S. S. Tallahatche, had been 
in the restaurant that night (R. 36, J. A. 19). After talking 
with some of these sailors, Detective Conley learned that ap- 
pellant and Brennan were among the group that had been in 
the “Skylark” and had left before the others at about 10: 40 
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p.m. It was determined that it would take about fifteen 
minutes to walk from the “Skylark” to the street where the 
cab was boarded (R. 38, J. A. 20). It was also learned that 
appellant had a sister who lived on the 1900 block of “T” 
Place, Southeast (R. 37, J. A. 19). Detective Conley stated 
that he “was concerned about this matter of how any sailors 
on a boat would know where “T” Place, Southeast was, and I 
am from Washington and I have never been there before 
myself” (R. 37-38, J. A. 19-20). 

Conley relayed this information to the appropriate mili- 
tary authorities, who then brought both appellant and Brennan 
to the Robbery Squad of the Metropolitan Police Department 
(R. 39, J. A. 20). They arrived at about 3p. m. (Ibid.). De- 
tective Conley took Brennan into the Captain’s office, which 
was separated by a partition from the remainder of the room, 
and asked him if he wanted to say anything about the rob- 
bery (R. 39, 45-49, J. A. 20, 21-26). The door to the office 
was open so that appellant could observe the two but prob- 
ably could not overhear their conversation (R. 46, J. A. 25). 
Brennan first said he knew nothing about the robbery, but 
when told of the information the police had gathered, re- 
counted his participation in the crime (R. 49-51, J. A. 25-27). 
He said that he had been riding in the front seat of the cab, 
and after the driver was struck on the head had reached 
across to pull the emergency brake. He denied hitting the 
driver, but would not say whether or not appellant had done so 
(R. 39-40, 51, J. A. 20-21, 26). Detective Conley’s conversa- 
tion with Brennan lasted for about ten or fifteen minutes (R. 
46, J. A. 25). Brennan was then asked to be seated in the 
outer office and appellant invited in (R. 52, J. A. 27). 

Detective Conley inquired of appellant “what he wanted to 
tell me about this cab driver being held up”. Appellant re- 
plied, “I don’t know anything about it” (R. 52, J. A. 27). 
After being told of Brennan’s admissions, appellant again re- 
plied that he had nothing to say (R. 53, J. A. 28). Detective 
Conley then asked appellant if he wanted to hear Brennan’s 
story, and he said, yes (R. 54, J. A. 28). Brennan repeated 
his statement of the previous night’s events in appellant’s 
presence, but appellant insisted that he knew nothing of the 
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robbery (R. 54, J. A. 28). Detective Conley indicated that 
no further inquiries would be made, and commenced to type 
up a statement of the facts of the case for the United States 
Commissioner’s Office (R. 41, 54, J. A. 22, 28). 

Upon completion of the written statement, Detective Con- 
ley asked appellant if he had anything further to relate, at 
which point appellant admitted committing the robbery (R. 
41, 54, J. A. 22, 28). Appellant said that he rode in the back 
seat of the cab, and hit the driver over the head with his 
sock, which he had filled with gravel just before hailing the 
cab (R. 41, J. A. 22).. He admitted that after rendering him 
unconscious he took the driver’s wallet from his right rear 
trouser pocket (R. 42, J. A. 22). He found no money in the 
wallet, threw it way, and he and Brennan then walked back to 
their boat (R. 42, J. A. 22). He explained that he held up the 
cab driver because he ran out of money while drinking and 
wanted more money (R. 48, J. A. 23). Detective Conley 
estimated that the entire procedure of talking with both 
Brennan and appellant took from a half an hour to forty-five 
minutes (R. 42, J. A. 22). 

After written statements were completed appellant was 
booked, fingerprinted and photographed, and then immedi- 
ately taken to the United States Commissioner’s Office. The 
Commissioner’s records indicate that appellant was arraigned 
at 4: 25 p. m., although Detective Conley said he was brought 
before the Commissioner at approximately 4:10 or 4:15 (R. 
43, 166, J. A. 23). The District Court held a hearing outside 
the presence of the jury on the admissibility of the oral in- 
criminatory statements (R. 32-68, J. A. 17-35), and ruled 
them admissible (R. 68-82, J. A. 35-44). 


C. The evidence with respect to intoxication 


On cross-examination Detective Conley was asked if he had 
learned, as a result of his investigation, whether appellant had 
been drinking intoxicating liquors prior to the events in ques- 
tion (R. 89, J. A. 48). He replied: “Yes, sir. He told me he 
had and the other defendant, Brennan, told me they had been 
drinking Vodka.” He also stated that he did not know how 
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much they had to drink, or whether they had been drinking 
anything other than vodka (R. 90, J. A. 48). 

On direct examination Brennan gave the following testi- 
mony: “We went up to the Skylark bar and restaurant where 
we had been drinking, sir, and we consumed some whiskey,— 
** * We consumed quite a bit of whiskey, but I didn’t consume 
enough that I was beyond the point that I didn’t know what 
I was doing; But Heideman got a little drunker than me, and 
we decided to go see one of the girl friends Heideman knew, 
see if she had any girl friends so we could get dates that night” 
(R. 119, J. A.57). On cross-examination, Brennan was asked: 
“You say Heideman was drunk?” He answered: “Yes sir; 
he had quite a bit to drink, quite a bit more than me” (R. 128, 
J. A. 62). The following colloquy then occurred (R. 129, 
J. A. 63): 


Did he [Heideman] have any trouble after he left 
the cab? 

A. Hestumbled a couple of times. 

Q. Did he manage to continue to go? 

A. Yes, we continued torun. 

Q. When you got in the cab, was he drunk then? 

A. Yes, sir; we were both drunk. 

Q. When you got back to the boat, were you drunk? 

A. We had sobered up partly then. 

Q. You had sobered up when you got back to the 
boat; is that it? 

A. It was a long way back, sir. 

In addition Brennan testified that at the beginning of the 
night while in the bar appellant “wasn’t that drunk, sir” (R. 
131, J. A. 64). He then stated that after they left the bar 
appellant was drunk (R. 132, J. A. 64). The victim of the 
robbery testified that “you could tell they had been drinking, 
but they weren’t what you would call drunk or intoxicated” 
(R. 143; J. A. 66). 

STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 2901, provides: 
Robbery.—Whoever by force or violence, whether 


against resistance or by sudden or stealthy seizure or 
471789-——58——_2 
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snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another any- 
thing of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


I. Having been brought before the United States Commis- 
sioner approximately one hour after apprehension by the po- 
lice, Rule 5 (a) was not violated; hence, the oral confession 
was properly admitted into evidence. It is undisputed that 
probable cause existed for the arrest of appellant (R. 44, J. A. 
24). Within minutes after their arrival at the police station, 
co-defendant Brennan orally confessed, and recounted his as 
well as appellant’s participation in the robbery. Appellant 
was given an opportunity to assert and establish an alibi or 
refutation of Brennan’s statement, and within minutes, after 
first denying guilty, voluntarily told of the evening’s activities 
the night before culminating in the crime for which he was 
convicted. Such procedure does not constitute unnecessary 
delay, did not involve systematic interrogation, and has been 
sanctioned by both the Supreme Court and this Court. 
Andrew Mallory v. United States, 354 U.S. 449, 455 (1957) ; 
Milton Mallory v. United States (Appeal No. 14023, decided 
March 31, 1958, slip opinion, p. 4). 

I. The trial court’s refusal to grant appellant’s requested 
instruction does not constitute reversible error, there being no 
duty on the court to recast or modify a misleading instruction. 
George v. United States, 75 U. S. App. D. C. 197, 201, 125 F. 
2d 559, 563 (1942). Capacity is not an essential element of 
proof in the crime of robbery, see Edwards v. United States, 
84 U.S. App. D. C. 310, 172 F. 2d 884 (1949), and in view of 
the evidence, the omission of an instruction on capacity to 
form the specific intent to steal was not erroneous. Recogniz- 
ing that all the evidence points to but one intent, i. e., the 
intent to steal, appellant did not request the trial court to 
instruct the jury to acquit if the taking was not larcenous. 
Since “specific intent” was present, and such fact was not dis- 
puted by any probative evidence, it was unnecessary to in- 
struct on the capacity to form such intent. If the intent to 
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steal was present, it cannot be doubted that the capacity to 
form such intent coexisted. 


ARGUMENT 


I. Having been brought before the United States Commis- 
sioner approximately one hour after apprehension by the 
police, Rule 5 (a) was not violated; hence, the oral confes- 
sion was properly admitted into evidence 


Appellant was turned over to the Metropolitan Police De- 
partment by the Military authorities at approximately 3 p. m., 
orally confessed sometime between 3:30 and 4:00, and was 
brought before the United States Commissioner by 4:25. 
There is no suggestion that the confession was not given volun- 
tarily. Appellant contends, however, that it was made during 
a period of illegal detention, and, therefore, is inadmissible un- 
der the Mallory interpretation of Rule 5 (a) (Br. p. 13-16). 

The facts surrounding appellant’s oral admissions were 
brought into sharp focus at trial. It is undisputed that the 
police had “probable cause” to arrest appellant. Counsel for 
appellant so urged at trial (R. 44, J. A. 24). Such probable 
cause did not depend on appellant’s own statements, but on 
the fruits of careful and intelligent police investigation (See 
Counterstatement, Supra, pp. 2-3). Within minutes after 
their arrival at the Police Station, Brennan recounted his 
participation in this crime, and in so doing convincingly estab- 
lished appellant’s guilt. No objection is made or can be made 
to this confession, not only because it clearly is admissible 
under the doctrine of the Mitchell* case, but because it was 
not made by appellant. Brennan’s statement was given at 
approximately 3:15 to Detective Conley. 

Up to this point, the record indicates that appellant had 
not been questioned. The mere passage of these fifteen min- 
utes, without any interrogation, is not illegal; hence, there 
was no “unreasonable delay” or illegal detention up to 3:15 
p.m. 

Although probable cause to arrest appellant did exist, never- 
theless, the probable cause was in part dependent upon the 


* United States v. Mitchell, $22 U. 8.65 (1944). 
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statement of Brennan. Essential fairness required that prior 
to booking him, the immediate availability of appellant be 
utilized for the purpose of allowing appellant to assert and es- 
tablish, if he could, any alibi or refutation of Brennan’s state- 
ment. This procedure is sanctioned by both the Supreme 
Court and by this Court. Andrew Mallory v. United States, 
354 U. S. 449, 455 (1957); Milton Mallory v. United States 
(Appeal No. 14023, decided March 31, 1958, slip opinion, p. 4). 
The record demonstrates that permissible limits of this proper 
procedure were not transgressed. 

For the first time, at 3:15 p. m., appellant was asked if he 
wanted to say anything about the hold-up (R. 52, J. A. 27). 
He replied in the negative (Ibid). Detective Conley then 
asked appellant if he wanted to hear Brennan’s story, and he 
replied in the affirmative (R. 54, J..A.28). Brennan repeated 
his statement, and appellant again stated he knew nothing of 
the robbery (R. 54, J. A. 28). At this point Detective Conley 
indicated that no further inquiries would be made, and began 
to type up the necessary papers for presentation to the United 
States Commissioner (R. 54, J. A. 29). 

After finishing this written statement, in Detective Conley’s 
own words, “I asked Heideman if he had anything further to 
tell me, and Heidman said, ‘Yes, I committed the robbery’, 
and then went on with how he committed it” (R. 54, J. A. 
29). Then appellant was booked, photographed, and finger- 
printed and taken to the United States Commissioner’s Office 
by 4: 10 p. m. or 4:15 p. m. (RB. 43, J. A. 23). He was ar- 
raigned at 4:25 (R. 166). A gross time interval of only 
one hour had elapsed. 

Does such police conduct violate the McNabb rule, and 
make mandatory exclusion of this confession? In the Mitchell 
decision, Justice Frankfurter cautioned that the McNabb rule, 
like other court-made rules of evidence, are “made a part of 
living law and not treated as a mere collection of wooden 
rules in game” (322 U. S. at 66). And the basis for the rule 
was explained as follows: 

Inexeusable detention for the purpose of illegally ex- 
tracting evidence from the accused, and the successful 
extraction of such inculpatory statements by continu- 
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ous questioning for many hours under psychological 
pressure, were the decisive features in the McNabb case 
which led us to rule that a conviction on such evidence 
could not stand (322 U. S. at 67). 


Nor does Upshaw require reversal here. There a confes- 
sion followed 30 hours of illegal detention, starting with an 
arrest based on mere suspicion and no warrant. And it was 
conceded that the very purpose of the detention in Upshaw 
was to secure a confession (335 U.S. at 414). Nosuch purpose 
may be inferred from this record. 

Was the admission of this confession in violation of the 
recent Mallory decision? Only the narrowest construction of 
that decision, unwarranted by the language used, and contrary 
to Justice Frankfurter’s admonition in Mitchell to avoid the 
creation of “wooden rules”, would suggest such a result. In 
Mallory, the Supreme Court, per Justice Frankfurter, stated 
that: 


The duty enjoined upon arresting officers to arraign 
“without unnecessary delay” indicates the command 


does not call for mechanical or automatic obedience. 
Circumstances may justify a brief delay between arrest 
and arraignment, as for instance, where the story volun- 
teered by the accused is susceptible of quick verifica- 
tion through third parties. But the delay must not be 
of & nature to give opportunity for the extraction of a 
confession (354 U.S. at.455). 

Being in police custody does not conclusively establish “op- 
portunity for the extraction of a confession”, for otherwise 
even “booking” would be prohibited. Certainly the delay in 
the instant case was brief. Nor is there the slightest sugges- 
tion in the record that the confession was extracted or that the 
delay was for such purpose. The facts in Mallory were far 
different, involving extensive interrogation over a period of 
hours. In the instant case appellant was several times asked 


* Although appellant contends (Br. p. 15) that Detective Conley admitted 
that the defendants were taken to the police station for interrogation, a 
reading of his testimony indicates that no systematic process of inquiry 
was carried out, defendants being asked only if they wanted to make a 
statement concerning the robbery. 
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if he wanted to relate any information concerning the robbery 
to the police. There was no attempt made to ask him to 
detail his activities of the night before, or to break down his 
initial denials by way of oppressive cross-examination. There 
was no “process of inquiry”, no systematic interrogation, no 
substantial delay. Appellant does not contend here, nor did 
he contend at trial, that the confession was involuntary, or was 
caused by the brief delay. In Trilling v. United States, Nos. 
13069, 13165, and 13212 (decided April 17, 1958) this court 
in its majority opinion said at pp. 2-3: 
As there applied [in the Mallory decision] Fed. R. Crim. 
P. 5 (a) seems to permit different results in varying sit- 
uations. It is not simply a matter of hours, one way or 
another, but of police purpose and conduct in the light 
of circumstances. 


We do not have here the illicit police purpose which was 
condemned in Trilling, i. e., to elicit from Trilling sufficient 
evidence to justify his arrest and conviction on certain charges. 
There can be no doubt but that the police may ask a suspect 
if he has anything tosay. Without such authority, the police 
could never check an accused’s story which “is susceptible of 
quick verification through third parties”, for the accused would 
be foreclosed from telling the police anything. 

Finally, it is important to note that appellant’s conviction 
does not rest on his confession, such evidence being cumulative 
to other evidence adduced at the trial pointing overwhelmingly 
to guilt. The testimony of the victim, coupled with that of 
Brennan, clearly established appellant’s guilt. Therefore, even 
if the oral confession should not have been admitted, the judg- 
ment of conviction should nonetheless be affirmed. Kotteakos 
v. United States, 328 U. S. 750, 764 (1946); Krulewitch v. 
United States, 336 U. S. 440, 445 (1949); Lampe v. United 
States, 97 U. S. App. D. C. 160, 229 F. 2d 43 (1956); Woods 
v. United States, 99 U. S. App. D. C. 351, 354, 240 F. 2d 37 
(1956); Campbell v. United States, 85 U. S. App. D. C. 133, 
176 F. 2d 45 (1949). 
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Il. The trial court’s refusal to grant appellant’s instruction 
No. One does not constitute reversable error 


The refused instruction to the jury reads as follows: 


You are instructed that if you find that the defendant 
Heideman was intoxicated to such a degree as to render 
him mentally incapable of forming or entertaining the 
design or intent to commit the felony charged, then you 
must find the defendant Heideman not guilty of the of- 
fense of robbery (R. 170, J. A. 3). 


The District Court declined to grant the instruction, stating 
that “* * * it is not required where only a general intent is 
required. Robbery, unlike larceny, does not require a specific 
intent” (R. 135, J. A. 65). Appellant contends that the crime 
of robbery does require specific intent, and that since evidence 
of intoxication was introduced, the District Court erred in 
refusing to instruct the jury as requested. 

At the outset, we note that the requested instruction sought 
is an incorrect statement of the law, even if it is assumed that 
the crime of robbery does require “specific intent”. This Court 
has ruled that voluntary intoxication is no defense to a crim- 
inal act unless specific intent or knowledge is an element of the 
offense. Bishop v. United States, 71 U. S. App. D. C. 132, 
107 F. 2d 297 (1939) ; Proctor v. United States, 85 U. S. App. 
D. C. 341, 177 F. 2d 656 (1949). Although the “larceny” ele- 
ment of robbery may require specific intent to steal, the assault 
component requires only “general intent”. Burdick, Law of 
Crime, § 342 (1946); Bishop, I Criminal Law § 398 et. seq. 
(9th Ed.) ; Wharton, IT Criminal Law § 803 (11th Ed.) ; 4 Am. 
Jur., Assault and Battery, §6; Cf. Bishop v. United States, 
supra. Accordingly, the rule requiring an instruction on intox- 
ication is inapplicable to the crime of assault. 

As written, the refused instruction does not tell the jury 
what the element of intent is that defendant was “mentally 
incapable of forming or entertaining”. No mention whatso- 
ever is made of the “specific intent” here involved, i. e., the 
intent to steal that accompanies a larcenous taking. Since 
the instruction at best is misleading, the trial court was not 
required to give it. In George v. United States, 75 U.S. App. 
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D. C. 197, 201, 125 F. 2d 559, 563 (1942) this Court restated 
the familiar principle, believed to be applicable here, that “It 
is not the duty of a trial judge to recast or modify an erroneous 
or misleading requested instruction.” * 

In Jordan v. Commonwealth, 181 Va. 490, 25 S. E. 2d 249 
(1953) the court approved the trial court’s refusal to instruct 
on specific intent in a prosecution for attempted rape, a crime 
involving “specific intent”. Evidence of extreme intoxication 
showing the accused to be “dead drunk” was introduced, yet 
the court held as follows: 


It was in the light of this evidence the court told the 
jury that a specific intent to commit rape was not 
essential to the proof of the crime of attempted rape 
and that a person is presumed to intend the natural 
consequences of his act. The ruling, of course, was ap- 
plicable to the particular facts of this case, and when it 
is applied to those facts it was not improper. The con- 
duct of the accused and his language at the time carried 
with them proof of a specific intent to commit rape. No 
other purpose or aim could be found to exist (25 S. E. 
2d at 250). 


Assuming the crime of robbery requires specific intent to 
steal, the facts in this case indicate that such intent was pres- 
ent, for “no other purpose or aim could be found to exist”. 
The evidence introduced indicates that an intent to steal was 
formed by appellant. What other purpose could appellant 
have in taking off one of his sock, filling it with gravel, board- 
ing a taxi, smashing the driver over the head with the sock and 
thereby rendering him unconscious, and then taking his wallet 
and fleeing?‘ As stated in State v. Bruno, 141 Minn. 56, 169 


*If an essential element of the crime were involved, an instruction 
would of course be necessary. But since “no proof or finding of capacity 
is ordinarily necessary to support a [larceny] conviction”, Hdwards V. 
United States, infra, surely it is not an essential element of the crime of 
Be ie a ek ee 
struction must be given where any evidence of mental disease is intro- 
dticed. See Durham v. United States, 94 U. S. App. D. C. 228, 214 F. 3a 
862 (1954) ; Tatum v. United States, 88 U. 8. App. D. C. 386, 190 F. 2d Giz 
(1951). There was no evidence introduced of alcoholic psychosis (de- 
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N. W. 249, 250 (1918), “Whether intent is ever an issue on 3 
trial for robbery we need not determine. If the acts charged 
by. the state were committed, there could be ho issue of intent 
in this case. Such acts necessarily constitute robbery”. 
jzing this to be so here, appellant did not request the 
trial] court to instruct the jury that before they can convict, it 
must be proved that appellant took the property with the 
specific intent to steal it. 

Evidence af mere drunkness does not indicate that one is 
incapable of forming the intent to steal. See Ryan v. United 
States, 26 App. D. C. 74, 81 (1905). It is well known that 
alcchol’s chief effect is to remove inhibitions, and that druken 
offenders intend their criminal ac 
do sober men. Intozication as i 
Law. Rev. 1210, 1211, footnotes 1 and 6 (1955). The in- 
struction sought need be given only if “evidence is introduced 
that might create a reasonable doubt whether the defendant 
was sober enaugh to be capable of forming this intent”. Ed- 
wards v. United States, supra. Viewing the testimony of 
intoxication in light of the whole record, it is apparent that 
the requirements stated in the Edwards and Ryan cases, supra, 
were not met, and that there was no probative evidence of 
incapacity. See People v. Johnson, 343 TIL 273, 175 N. E. 394 
(1931); Fate v. Commonwealth, 25 Ky. 685, 689, 80 S. W. 2d 
817, 821 (1935); Brenan v. Commonwealth, 183 Va. 846, 33 
§. E. 2d 689 (1945); of. People v. Norwood, 39 Cal. App. 2d 
503, 103 P. 2d 618 (1940). 

3 There was no suggestion at trial that the victim was not 
robbed, or that his wallet was taken for any reason other than 
to steal it. If the Government's evidence is to be believed, 
and it is substantially uncontradieted, appellant took the 
Victim’s wallet with the intent to steal it, Where no contrary 
evidence is introduced, and all the evidence adduced peints te 
“intent to steal”, there is no need for an instruction on the 
ability of the defandant to form the intent. Where the re- 


lrium tremens, for example) or of pathological iptoricatiqn (abnaqrmal 
reaction of blind rage). 
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quisite intent exists, it cannot be doubted that the ability to 
form it exists too.° 

If the District of Columbia Code’s definition of robbery is 
read literally, there is no requirement that the “taking” be 
with intent to steal, and hence there is no requirement of 
“specific intent”. Neufield v. United States, 73 App. D. C. 
174, 118 F. 24375 (1941) does indicate that Congress intended 
to make robbery, in the common law sense, a crime, except to 
expand it to include pickpocketing.© And Ryan v. United 
States, 26 App. D. C. 74, 81 (1905) holds that larceny requires 
@ specific intent to steal, i. e., intent “to deprive the owner 
of his property”. In Lamore v. United States, 78 App. D. C. 
12, 136 F. 2d 766 (1943) the Court approved a conviction for 
larceny upon an indictment for robbery, thereby adhering to 
the common law practice in which larceny is regarded as a 
lesser included offense in robbery. 

In considering the defense of drunkenness to a charge of 
larceny the Court said, in Ryan v. United States, supra: 


That the accused may have been drunk, in the ordi- 
nary sense of that word is not sufficient. He must have 
been so drunk as to be incapable of forming the intent 
to steal; that is to say, incapable of consciousness that 
he is committing a crime, incapable of discriminating 
between right and wrong. 

In a more recent case, involving housebreaking and larceny, 
the rule was stated as follows:* 

Where specific intent is essential to the crime charged, 
and evidence is introduced that might create a reason- 
able doubt whether the defendant was sober enough to 
be capable of forming this intent, the jury must be in- 
structed to acquit if they have such a doubt. 


“Compare State v. Grillo, 11 N. J. 178, 98 A. 2d 328, 335, cert. denied, 
345 U. 8. 976 (1952), holding that where the commission of robbery is an 
undisputed fact, it is unnecessary to instruct the jury to find the specific 
intent to commit the crime. 

“See also United States v. Parker, 35 Wash. L. Rep. 6 (D. C. Sup. Ct. 
1906). 

* Edwards Vv. United States, 84 U. S. App. D. C. 310, 172 F. 2d 884 (1949). 
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We know of no ruling in this jurisdiction on the precise ques- 
tion now raised—whether an instruction on “capacity to form 
specific intent” must be given in a prosecution for robbery, 
where some evidence of drunkenness is introduced, but where 
all the evidence introduced tends to show that the property 
was taken with the intent to steal it, and for no other reason. 
Although robbery at common law was an aggravated form of 
larceny, the gist of the statutory offense here involved is a 
crime against the person. Neufield v. United States, supra, 73 
App. D. C. at 187, 118 F. 2d at 388; United States v. Mann, 
119 F. Supp. 406, 407 (D. D. C. 1954). In the latter case 
Chief Judge Laws sustained a conviction for robbery, not- 
withstanding a variance between indictment and proof as to 
the ownership of the property, holding that the property need 
only be in the immediate actual possession of the person 
robbed. 

Since the gravamen of the District of Columbia robbery 
statute is the assault on the person, to which the requested 
instruction would not be applicable, prejudicial error should 
not lightly be inferred with respect to the collateral and less 
significant larceny component. The defense of intoxication, 
traditionally “unfavored” and “limited in its application”, 
ought not to be needlessly extended. Long v. State, 109 Ohio 
St. 77, 141 N. E. 691, 695 (1923). 

Appellant’s allegations should be weighed against the long 
established principle, unanimously accepted in all courts, that 
intoxication affords no excuse, justification, or extenuation of 
& crime committed under its influence. Bishop v. United 
States, supra; Proctor v. United States, supra; Underhill, 
Criminal Evidence, § 470 (5th Ed.). In so doing, we believe 
the trial court was under no duty “to recast or modify [the] 
erroneous or misleading requested instruction”. George v. 
United States, supra. And in view of all the evidence, the 
omission of an instruction on capacity to form the intent to 
steal is not error, and certainly does not constitute error affect- 
ing substantial rights. Rule 52 (a), F. R. Crim. P. 





Wherefore, it is respectfully submitted that the judgment 
of the lower court be affirmed. 
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United States Attorney. 
Caru W. BELCHER, 
Jozu D. BLACKWELL, 
Louis M. KaPian, 
Assistant United States Attorneys. 





